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ORDER

1. The matter was heard earlier by the full bench. On superannuation of
Hon’ble Chairman, the matter was kept for rehearing on 25.08.2025 by
present Members and reserved for order.

2. The present Petition has been filed by the Petitioner seeking following

reliefs:



b)

To hold and declare that imposition of basic custom duty by
Ministry of Finance (Department of Revenue) vide its Notification
No. 03 of 2021 - Customs and Notification No. 07 of 2021 -
Customs dated 01.02.2021 is a Change in Law event in terms of
Article 9.1(b) of the Power Purchase Agreement dated 08.07.2020
and allow the Petitioner to claim compensation from the
Respondent as per Article 9.2.2 of the Power Purchase Agreement
dated 08.07.2020 and applicable carrying cost so as to restore the
Petitioner to same economic position as if no change in law event
has occurred.

To hold and declare that increase in rate of Goods and Services Tax
on Solar Modules and other solar power generator equipment
vide Notification No. 8/2021-Integrated Tax (Rate) dated
30.09.2021 is a Change in Law event and allow the Petitioner to
claim compensation from the Respondent along with applicable
carrying cost so as to restore the Petitioner to same economic
position as if no change in law event has occurred.

To evolve a suitable compensatory mechanism so as to
compensate the Petitioner for the adverse impact of Change in

Law event of increase in the rate of GST by MOF vide GST



3.1.

3.2.

Notification dated 30.09.2021 and to restore the Petitioner to the
same economic position as if no Change in Law event has
occurred; or
d) In the alternative to Prayer (c), to direct that the Petitioner is

entitled to be compensated under clause 9.2 of the PPA for
adverse impact of increase in the rate of GST by MOF Notification
dated 30.09.2021 considering that the said adverse impact has led
to increase in the Project cost.

The facts of the case mentioned in the present Petition in brief, are as

under:

The Petitioner is a Company incorporated under the Companies Act,

2013 and a Generating Company within the meaning of Section 2(28) of

the Act, having its registered office at 18, Institutional Area, Sector 32,

Gurugram, Haryana 122001.

The Respondent, Gujarat Urja Vikas Nigam Limited is a Company

incorporated under the Companies Act 1956 (1 of 1956) having its

registered office at Sardar Patel Vidyut Bhavan, Racecourse, Vadodara

390007. The Respondent distributes electricity to consumers across the

State of Gujarat.



3.3.

3.4.

3.5.

3.6.

The Government of Gujarat vide its Resolution G.R. No. SLR-11-2105-
2442-B dated 13.08.2015 notified the Gujarat Solar Policy 2015. As per
the Gujarat Solar Policy 2015, the obligated entities are entitled to
procure solar power in order to fulfil their Renewable Purchase
Obligations, where tariff is to be determined through competitive
bidding process.

The Ministry of Power vide its Resolution No. 23/27/2017- R&R dated
03.08.2017 notified the guidelines for tariff based competitive bidding
process for procurement of power from grid connected solar PV power
projects. The Guidelines issued by Ministry of Power (under which the
bidding has been carried out by the Respondent under Section 63 of the
Electricity Act, 2003) provides for Change in Law event.

The Respondent in line with the Gujarat Solar Policy, 2015 and the
Guidelines, floated a tender for procurement of 500 MW power from
Solar PV Projects through Competitive Bidding vide its Request for
Selection document No. GUVNL/500MW/Solar (Phase VIII) dated
07.02.2020.

The Respondent received proposals from various bidders including the
Petitioner. After evaluation of the Proposal received, Respondent

accepted the bids and declared the Petitioner as the successful bidder



3.7.

3.8.

3.9.

3.10.

3.11.

(with quoted a tariff of Rs. 2.63 per unit) to develop 190 MW (out of total
500 MW) capacity solar power Project in the State of Gujarat.

The Respondent issued Letter of Award dated 11.06.2020 in favour of
the Petitioner for development of the 190 MW capacity of solar power
Project in the State of Gujarat.

The Respondent approached the Commission seeking approval for
adoption of tariff for long term procurement of 500 MW Solar power
under Section 63 of the Electricity Act, 2003, for meeting the renewable
purchase obligations. This included Petitioner’s Project of 190MW for
which the tariff to be adopted was Rs. 2.63 per unit.

This Commission vide its Order dated 20.07.2020 in Petition No. 1874
of 2020 adopted the tariff as determined during the competitive bidding
process.

The PPA was executed between the Petitioner and Respondent for
supply of the 190 MW solar power from the Project.

Article 9 of the PPA recognizes and provides for consequential relief on
account of occurrence of Change in Law events after the last date of
submission of bid (i.e., 07.03.2020) which has direct effect on the Project

cost.



3.12.

3.13.

3.14.

3.15.

The MOF issued notification after the last date of submission of bid (i.e.,

07.03.2020), which will result in increase in the cost of the Project,

thereby, qualify as change in law events in terms of the PPA:

(i) Change in Basic Custom Duty on Solar Inverters pursuant to
Custom Notifications; and

(ii) Increase in rate of Goods and Services Tax on Solar Modules and
other solar power generator equipment vide GST Notification.

The MOF vide its Notification No. 1/2011- Customs dated 06.01.2011,

had granted exemption to solar generating units for items required for

the initial setting up of a solar power generation project when imported

into India, from so much of the duty of customs leviable thereon, as is in

excess of 5% ad valorem.

At the time of bid submission by the Petitioner i.e. 07.03.2020, the

custom duty on solar inverters to be levied on the Petitioner was 5% for

import of items required for the initial setting up of a solar power

generation project, particularly the solar inverters in terms of the

aforesaid Customs Notification.

On 01.02.2021, MOF issued Custom Notifications pursuant to which the

exemptions as granted by MOF to the extent of 5% (ad valorem), by

virtue of its earlier notification was reversed and the basic custom duty



3.16.

3.17.

on import of the solar inverters was increased from 5% to 20% (as
provided under First Schedule to the Customs Tariff Act, 1975).

Article 9 of the PPA provides that introduction / modification / changes
in rates of custom duty after the last date of submission of bid (i.e.,
07.03.2020) which has direct effect on the Project cost is a Change in
Law Event. Thus, it is discernible from the above that change/increase
in rates of the custom duty from 5% to 20% vide Custom Notification
dated 01.02.2021 will qualify as a Change in law event under the terms
of the PPA.

On 17.02.2021, the Petitioner issued a change in law notice to
Respondent under Article 9 of the PPA, thereby, citing impact of
issuance of the Custom Notifications as a material event impairing the
ability of the Petitioner to proceed with its obligation to implement its
Project. By way of the said notice, the Petitioner further intimated that
due to aforesaid changes in law, all items of machinery, including solar
inverters etc. required for the initial setting up of a solar power
generation project or facility will attract applicable increased basic

custom duty.



3.18.

3.19.

3.20.

The Petitioner is developing a solar power project located in Gujarat,
and for the purpose of construction of the Project, import of requisite
solar inverters forms an integral part to the same.

It is stated that all solar inverters have already been imported and
delivered at the project site. Since the change in custom duty rates from
5% to 20% applicable to the import of solar inverters has a huge
financial impact on the project cost and the same is beyond the
reasonable control of the Petitioner. Therefore, considering the
provisions of the PPA, the same is required to be compensated at
relevant stage of the implementation of the Project. The said
compensation will have to be in such a way so as to restore the
Petitioner to the same economic position as if the Change in Law has not
occurred.

Any deviation/change in the Project cost arising out of extraneous
circumstances i.e., issuance of the Custom Notification after the last date
of bid submission (i.e., 07.03.2020) is a change in law event and the
Petitioner on the occurrence of such change in law event is entitled to
receive appropriate relief in order to restore it to same economic

position as if the change in law event has not occurred.



3.21.

3.22.

3.23.

3.24.

3.25.

The aforementioned event being beyond the reasonable control, not
being attributable to the Petitioner and having adversely impacted the
financial viability of the Project qualifies as a Change in Law event as
provisioned under Article 9.1.1 (b) of the PPA and the Petitioner is
entitled to receive appropriate compensation so as to be resituated to
the same economic position as if such change in law had not occurred.
The Petitioner has already suffered an adverse financial impact of
Rs.4,25,63,066/-, which has to be compensated to the Petitioner in
terms of the PPA along with carrying cost. Consequently, there is
additional tariff impact of Rs. 0.01 per kWh.

On 12.04.2017, the Parliament and State Legislative Assemblies
introduced laws related to the Goods and Services Tax replacing
multiple indirect taxes levied by the Central and State Governments.

On 01.07.2017, the Central Goods and Services Tax Act, 2017; the
Integrated Goods and Services Tax Act, 2017 for levy and collection of
tax on inter-State supply of goods or services or both by the Central
Government came into effect.

Section 5 of the GST Act, 2017 provides that integrated tax on goods
imported into India shall be levied and collected in accordance with the

provisions of Section 3 of the Customs Tariff Act, 1975.

10



3.26.

3.27.

3.28.

3.29.

3.30.

The Notification No. 01/2017- Integrated Tax (Rate) dated 28.06.2017,
the GST applicable on solar modules and solar cells as well as other solar
power generator equipment was 5%.

The Central Government vide its Notification No. 08/2021- Integrated
Tax (Rate) dated 30.09.2021 has amended its earlier Notification No.
01/2017- Integrated Tax (Rate) dated 28.06.2017 (as amended from
time to time) in order to adhere to the recommendations of 45th GST
Council meeting held on 17.09.2021, and thereby increased the
applicable GST rate on the solar modules and solar cells as well as other
solar power generator equipment, from 5% to 12%.

The change in rates of GST on solar modules and other solar power
generator equipment from 5% to 12%, which are the primary
component required for setting up of solar power plants, is a change in
law event occurred after the bid submission date.

At present, more than 80% (by value) of other solar power generator
equipment have already been delivered and the remaining of the other
solar power generator equipment are expected to be delivered shortly.
The additional cost required for procurement of solar modules and

other solar power generator equipment due to change in law as

11



3.31.

3.32.

3.33.

3.34.

mentioned here is not the final cost incurred by the Petitioner and the
same will be computed/estimated at the relevant stage.

As a result of the imposition of additional tax of 7% (from 5% to 12%)
being beyond the reasonable control, the Petitioner is/will have to incur
huge additional expenditure, for setting up the Project.

The Ministry of Power issued a direction dated 27.08.2018 under
Section 107 of Electricity Act, 2003 to CERC for allowing pass through of
any changes in domestic duties, levies, cess and taxes imposed by the
Central Government/ State Governments leading to corresponding
changes in cost after the award of bid.

Since the GST Notification dated 30.09.2021 has been issued after the
bid submission and the Petitioner while submitting its bid could not
have foreseen that the GST rates applicable on the solar modules / cells
and other solar power generator equipment will stand revised from 5%
to 12%. Therefore, considering the consequential impact of the same on
the cost of the project, the same qualifies as a change in law event under
Article 9 of the PPA.

The Petitioner has already suffered an adverse financial impact of
Rs.23,53,60,073/- and is expected to further suffer an additional

adverse financial impact of Rs.20,37,38,543/- (as mentioned and

12



3.35.

3.36.

3.37.

3.38.

informed to Respondent through Change in Law Notice dated
12.01.2022) on import / procurement of balance solar power generator
equipment, which has to be compensated to the Petitioner.

This Commission may be pleased to evolve a suitable compensatory
mechanism or follow the mechanism provided under Article 9.2.2 of the
PPA in order to restitute the Petitioner to the same economic position
as if the Change in Law events have not occurred.

On 22.10.2021, Ministry of Power notified the Electricity (Timely
Recovery of Costs due to Change in Law) Rules, 2021.

As per Rule 3(2) of the Change in Law Rules, the affected party,
intending to recover the cost due to change in law, is required to give a
three weeks’ prior notice to the other party about the proposed impact
of the proposed change in law event on the tariff or charges.

The Central Electricity Regulatory Commission on the earlier occasion
vide its Order dated 06.12.2021 in Petition No 228/MP/2021 and order
dated 02.12.2021 in Petition No. 188/MP/2021 has interpreted the
provisions of the Change in Law Rules and has opined that the said rules
will be applicable retrospectively even on the existing PPAs or where
the change in law event has occurred before the notification of Change

in Law, Rules.

13



3.39.

3.40.

3.41.

3.42.

Considering the provisions of the Change in Law, Rules and
aforementioned orders passed by CERC, the Petitioner on 12.01.2022
has issued a Change in Law Notice under Article 9 of the PPA read with
Rule 3(2) of the Change in Law Rules to the Respondent qua the
aforesaid Change in Law Events which have resulted in increase in the
cost of project, thereby, causing financial difficulties/challenged in
execution of the Project. The Respondent till date has failed to respond
to the Change in Law Notice(s) issued by the Petitioner in compliance
with the terms of the PPA and CIL Rules.

The Ministry of Power on 21.02.2022 has issued clarification to Change
in Law Rules, wherein, the Ministry of Power has clarified that the said
rules will not be applicable if the change in law event has occurred
before the said rules were notified.

The Petitioner is constrained to file the present Petition, seeking
appropriate and urgent relief(s) from this Commission, in the interest of
justice and equity. The Petitioner in the present Petition is seeking
declaration/approval that the aforementioned events which qualify as
Change in Law Events under Article 9 of the PPA.

Article 9 of the PPA recognizes and provides for consequential relief on

account of occurrence of Change in Law events after the last date of

14



3.43.

3.44.

3.45.

submission of bid (i.e., 07.03.2020) which has direct effect on the Project
cost.
The Regulatory certainty is essential for a project developer for
sanction/approval of funds by investors/lenders for timely execution of
the Project. The Petitioner has placed reliance on (a) the Judgment dated
28.08.2020 passed by the Hon’ble Tribunal in Appeal Nos. 21 of 2019
and 73 of 2019 titled as Talwandi Sabo Power Limited v Punjab State
Electricity Regulatory Commission & Anr. and Batch (b) Hon’ble Tribunal
in Judgment dated 12.10.2021 in Appeal No. 251 of 2021 titled as Green
Infra Renewable Energy Limited Vs RERC & Ors.
It is stated that the increase in GST rates on Solar modules as well as on
their solar power generator equipment covered as a Change in Law
event under the PPA dated 08.07.2020 read along with relevant
provisions of Indian Contract Act, 1872 and settled principles of law.
It is submitted that for any event to qualify as ‘change in law’ event,
following is to be considered:
(a) That there is any change / modification / alteration / repeal /
enactment introduction / adoption / promulgation / amendment
to the existing law.

(b) The event occurs after the bid submission date.

15



3.46.

3.47.

3.48.

(c) Such an event has an adverse effect on the effected party.

Increase in GST rates is a change in law event beyond the reasonable
control of the Petitioner, and the same has occurred after the bid
submission date and has adverse impact on the Petitioner to the extent

the cost for development of the Project stands increased.

The purpose of PPA is to develop project and supply electricity at a fixed
tariff rate (which in the present case is Rs. 2.63 /kWh), a factor of capital
cost. The process of bidding is based on the known capital cost,
therefore, while submitting the bid, developer takes risk to manage and
mitigate capital cost as it is under control of the developer. However, if
the capital cost increases for the reasons beyond the control of the
developer such as an increase in the imposition of tax, then the
developer cannot be held accountable to bear the risk as the same was
not foreseeable at the time of computing the capital cost.

The Petitioner relied on the following Supreme Court Judgements which
are as under:

(i) Union of India v. D N Revri & Co. and Ors. (1976) 4 SCC 147

(ii) Shivashakti Sugars Ltd. v. Shree Renuka Sugar Ltd. cited as, (2017) 7

SCC729

16



3.49.

3.50.

3.51.

The Petitioner has established 190 MW solar power project by
deploying significant capital via debt and equity. Considering the
significant amount invested by the Petitioner while developing the
Project, in case the compensation to the Petitioner is denied on account
of aforementioned Change in Law event, it will have cascading effect on
the servicing of debt which can potentially lead to increase in the cost,
making the project financially unviable.

The principle of ‘business efficacy’ and ‘officious bystander test’ has
been discussed in detail by the Hon’ble Supreme Court in Nabha Power
Ltd. Vs. Punjab State Power Corporation Ltd. and Ors. (2018)11SCC 508
The reliance is placed upon Section 70 of the Indian Contract Act, 1872,
which categorically provides that where a person does anything for
another person, which was not intended to be done gratuitously, then
the latter is bound to pay compensation to the former in respect thereof
or to restore the things so done. Therefore, Section 70 clearly provides
that it does not require an express provision in the PPA to allow a CIL
event of increase in GST especially when the term ‘Change in Law’ and
‘relief for Change in Law’ is appropriately used and inserted to cover
compensation/restoration to make good the impact of Change in Law

events.

17



3.52.

3.53.

3.54.

The Petitioner has placed reliance on the Judgment passed by the
Hon’ble Supreme Court in the case of Piloo Dhunjishaw Sidhwa v.
Municipal Corporation of the City of Poona, reported as, (1970) 1 SCC 213.
As the mandate of Change in Law provisions under the applicable laws
and in equity is compensation/restitution i.e., relief be granted in a
manner so as to place an affected party in the same economic position
as if a Change in Law had not occurred. Therefore, it can be implied that
the restitution is inherent to compensation and where the purpose is of
restoration to the same economic position, the aggregate economic
impact on account of Change in Law events has to be considered and
allowed to be compensated to the Petitioner as if the Change in Law has
not occurred.

The Petitioner has placed reliance on the Judgment passed by the
Hon’ble Supreme Court in the case of R.C. Cooper v. Union of India, cited
as, AIR 1970 SC 564 wherein it was noted that as per the dictionary
meaning “compensation” means anything given to make things equal in
value: anything given as an equivalent, to make amends for loss or
damage”. The aforesaid principle has also been recognized by the

Hon’ble Supreme Court in the case of N.B. Jeejeebhoy v. Assistant

18



3.55.

3.56.

3.57.

Collector, Thana, cited as, AIR 1965 SC 1096 in relation to Article 31 of
the Constitution of India

Clause 6.2 (4) of the National Tariff Policy, 2016 (“NTP, 2016") clearly
states that any change in taxes imposed by the Central/State
Government after the award of bids has to be treated as ‘Change in Law’
unless otherwise provided for in the power purchase agreement, subject
to approval of Appropriate Commission.

Section 61 (d) of the Electricity Act itself provides that at the time of
tariff determination, the safeguarding of consumer’s interest is essential
and at the same time recovery of the cost of electricity in a reasonable
manner is also to be ensured. Since the revision in GST rates from 5% to
12% pursuant to the GST Notification is a change in law event, the same
is reasonable in so far as the Petitioner is mandatorily obliged to pay
increased GST on solar modules and other solar power generator
equipment because of a Change in Law.

The change in law clause under the PPA is at variance with clause 5.7 of
the bidding guidelines in as much as Article 9.1(a) & 9.1(b) of the PPA
restricts the scope of change in law events to the extent (a) Article 9.1(a)
is applicable only for generation and sale of electricity (which is during

the operation stage and not directly applicable during construction

19



3.58.

3.59.

3.60.

3.61.

stage); and (b) Article 9.1(b) only covers ‘introduction / modification /
changes in rates of safequard duty and/or anti-dumping duty and /or
custom duty which has direct effect on the Project cost’ as change in law
event and do not provide for relief if any other change in law event
occurs during project development stage.

From a bare perusal of change in law provisions, it becomes clear that
the Respondent has evidently deviated from the Guidelines and has
restricted the scope of change in law clause under the PPA.

If any deviation from the bidding guidelines is intended then as per
Clause 3.1.1 and 18 of the bidding guidelines, the same shall be subject
to approval of the appropriate commission.

At the time of tariff adoption and approving the PPA, this Commission
has not allowed any deviation to the Change in Law clause provided
under the PPA. The Petitioner placed reliance upon the Order dated
02.06.2021 passed by the Hon'ble Central Commission in Petition No.
721/AT/2021 titled “NHPC Limited v. Ministry of New and Renewable
Energy & Ors.”

Article 9 of the PPA being in deviation with the Guidelines and no
formal approval for such deviation has been obtained from the

Commission, therefore, such Change in Law provision has to be

20



3.62.

3.63.

3.64.

interpreted keeping in view the intent of ‘Change in Law’ clause under
the Guidelines read along with Section 70 of the Indian Contract Act,
1872 so as to consider any event which is a ‘law’ as per the definition of
Law, having coming into effect after bid submission date and which
adversely effects the Petitioner’s Project, as a ‘Change in Law’ event
under Article 9 of the PPA.

Therefore, increase in GST rate vide MOF’s GST Notification should be
declared as ‘Change in Law’ event and relief as claimed under the
present Petition should be allowed and the Petitioner should be
resituated to the same economic position as if no change in law has
occurred.

The issuance of the GST Notification is subsequent to the submission of
the bid i.e.,, 07.03.2020 and signing of the PPA. Further, the adverse
impact of change in rates of GST owing to the enforcement of GST
Notification could not have been envisaged prior to / during the
tendering / bidding process and were not accounted for while deriving
and submitting the final bid. Therefore, the issuance of the GST
Notification qualifies as a Change in Law event in terms of the PPA and
the applicable laws.

The Petitioner relied on the following judgements which are as under:

21



3.65.

3.66.

3.67.

(a) Hon’ble Tribunal in Appeal No. 111 of 2017 in M/s. GMR Warora
Energy Limited v. Central Electricity Regulatory Commission and Ors.
(b) Hon'ble CERC, Judgement vide its Order dated 09.10.2018, in
Petition No. 188/MP/2017 & Batch.
Itis stated that PPA is a standard form agreement. Provisions of the PPA
are to be interpreted in accordance with business efficacy and
commercial parlance. Such provisions cannot be interpreted narrowly
or literally. Principle of legitimate expectation applies in cases where
investments are invited on the basis of policy directions.
The Petitioner has already suffered an adverse financial impact of
Rs.4,25,63,066/- on account of increase in cost Basic Custom Duty rates
which has to be compensated to the Petitioner in terms of Article 9.2.2
of the PPA along with applicable carrying cost. On this account the
Petitioner should be entitled to increase in tariff of Rs. 0.01 per kWh, in
order to restore the Petitioner to the same economic position as if the
Change in Law event has not occurred.
Further, the Petitioner has suffered an adverse financial impact of
Rs.23,53,60,073/- and is expected to suffer an additional adverse
financial impact of Rs. 20,37,38,543/- on account of increase in GST

rates on the solar modules and other solar power generator equipment
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4.1.

4.2.

which has to be compensated to the Petitioner along with applicable
carrying cost. In case this Commission is of the view that Article 9.2 of
the PPA does not provide any mechanism for calculation of increase in
GST rates on the Project cost, the Petitioner by way of present Petition
requests this Commission to evolve suitable / appropriate
compensatory mechanism to be followed and restitute the Petitioner to
the same economic position as if the Change in Law events have not
occurred.

The Respondent filed its reply on 03.12.2022 and contended as under:
The Petitioner has filed the petition seeking declaration of change in law
in regard to change in basic customs duty vide Notifications dated
01.02.2021 and change in rate of Goods and Service Tax on solar
modules and other solar power generator equipment vide Notification
dated 30.09.2021 under Power Purchase Agreement dated 08.07.2020
entered into between the Petitioner and Gujarat Urja Vikas Nigam
Limited for supply of power from Petitioner’s 190 MW Solar PV Plant in
the State of Gujarat.

The issue of change in law has to be considered in terms of the Power

Purchase Agreement executed between the parties.
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4.3.

4.4.

4.5.

4.6.

Article 1.1 of the PPA defining the term ‘Change in Law’ and ‘Scheduled
COD or Scheduled Commercial Operation Date’. Article 9 of the PPA
deals with Change in Law. Article 13.10 of the PPA dealing with Entire
Agreement.

The Petitioner has to bear the taxes and duties and only those covered
under change in law under Article 9 would be allowed as Change in law.
It is a settled principle of construction of contract that the intention of
the parties must be gathered from the language used in the contract. The
cardinal principle is to ascertain intention of the parties to the contract
through the words they have used. The natural, ordinary and sensible
meaning to the language through which the parties have expressed
themselves, unless the meaning leads to absurdity, provides the
guidance for finding out the intention of parties. In regard to the above,
the Petitioner referred the Hon’ble Supreme Court in ONGC Ltd. v. Saw
Pipes Ltd., (2003) 5 SCC 705 judgement.

The Change in Law provision contained in Article 9 of the PPA is clear
and unambiguous. The said Change in Law clause is not an open-ended
provision and has been made specific to certain aspects. Relief (if any)
on account of Change in Law is admissible only within the scope of the

said provision.
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4.7.

4.8.

4.9.

Different versions of the PPAs cover different scopes. With regard to
each PPA, the intention of parties should be gathered from the express
language used in the contract. Therefore, if the words used in the PPA
are clear and unambiguous, it would be difficult and inappropriate to
gather their intention different from the language used in the
agreement.

The fact that Article 9.1 is limited in scope of change in law is also clear

from Article 9.2 providing for relief for change in law:

a. Article 9.2.1 dealing with relief for Article 9.1.1(a) recognizes that
the relief is “during operation period”. There is no such provision
for construction period. This means that the relief for change in law
is limited to operation period. The taxes and duties on inputs would
not be covered.

b. Article 9.2.2 refers to proof of payment towards specific duties -
safeguard duty/anti-dumping duty/customs duty and does not
include GST.

The Hon’ble Appellate Tribunal of Electricity in the case of Adani Power

Limited v Central Electricity Regulatory Commission and Others, in

Appeal No. 210 of 2017 decided on 13.04.2018 had examined similar

Change in Law provision namely Article 13 of the PPA dated 06.02.2007
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4.10.

4.11.

4.12.

(Gujarat-01 PPA). In the said case, the claim of Change in law was in
relation to the levy of duty under Customs Act, Central Excise etc. on
procurement of goods and services and the Central Commission had not
allowed the change in law for levy of duties under Customs Act, Central
Excise Act etc. on procurement of goods and services for one of the PPA
as the provision in the PPA was restricted.

The PPA consciously restricts the Change in law in terms of taxes, levies,
etc. and obliges the Power Producer i.e. the Petitioner to bear all other
charges. In fact, this has already been held by the Hon’ble Tribunal in
Appeal No. 210 of 2017 (supra).

The change in law clause under Article 9.1.1(a) are similar to the PPA in
the case of Adani Power Limited wherein the Central Commission had
refused to the claim of change in law and the same has been upheld by
the Hon’ble Tribunal. Therefore, Article 9.1.1(a) would not cover any
other transactions/levies such as customs duty/GST on inputs. The
customs duty and GST claimed is not on generation of electricity by the
Petitioner being final output in the form of energy nor on sale of
electricity by the Petitioner.

Article 9.1.1(b) recognizes certain specific taxes and duties and for any

claim under the same, the Petitioner has to satisfy the requirements of
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4.13.

4.14.

Article 9 including demonstrating a change in the said specific taxes and
duties and that there has been direct impact on the Project Cost and such
impact is substantiated and proved and there is no means for the
petitioner to mitigate such additional costs. However, any such claim or
relief has to be considered and approved by the Commission. It is clear
from Article 9 that due approval of the Commission is required for any
consideration of the Change in Law.

The Change in Law provision contained in Article 9 is clear and
unambiguous. The draft PPA was circulated to all bidders. Having
participated in the bid and entered into the PPA willingly and being
aware of the terms of the PPA, it is not now open for the Petitioner to
claim impact of any charges contrary to the express provisions and
stipulations contained in the contract. The Petitioner was fully aware of
the scope and extent of change in law clause incorporated in the bidding
terms at the time of participation in the bidding process, submission of
the bid and execution of the PPA and further when the Order dated
20.07.2020 was passed by the Commission adopting the tariff
discovered. The Petitioner chose not to challenge the Order.

The Petitioner was aware that only specific laws can be considered for

change in law. The Petitioner duly accepted the said position and
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4.15.

4.16.

4.17.

4.18.

participated in the bidding process. The Petitioner cannot now claim to
change the terms of the Bid. There was no compulsion on the Petitioner
to participate in the bid if it did not consider the terms favorable or
viable.

The said Change in Law clause is not an open-ended provision. Relief on
account of Change in Law is admissible only within the scope of the said
provision.

Article 9.2 of the PPA provides for relief for the impact of Change in Law
if the conditions prescribed in Article 9.1 are proved to be fulfilled to the
satisfaction of this Commission. The provision of Article 9.2 cannot be
used to expand the scope of Article 9.1 or to introduce Change in Law
events not specified in Article 9.1.

Itis not permissible for the Petitioner to seek changes or variation of the
provisions which have been mutually agreed upon and laid down by the
parties in the PPA which is sacrosanct and binding on the parties.

The aspect of Change in law was also clarified in the Pre Bid Meeting
held on 24.02.2020 wherein the suggestion of the Petitioner (and
others) to remove the restriction of Change in law clause only on sale of
electricity in context of Article 9.1.1(a) and expanding the scope of

Article 9.1.1(b) was not accepted and it was clarified that the bidder has
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4.19.

4.20.

to consider all other factors while quoting their bids and no liability shall
arise on the Respondent due to such other factors. Therefore, the
bidders were all aware prior to the bid that the change in law to be
considered under the PPA was specific and restricted and no other claim
can be raised.
The relief admissible to Petitioner, if any, has to be considered only
within the confines of the PPA. It is not permissible to fashion any relief
contrary to the terms of the PPA.
When the terms of the PPA are clear and unambiguous, the same have
to be applied and there cannot be assumption of any implied terms. Due
regard is required to be given to the sanctity of the terms and provisions
of the Power Purchase Agreement executed between the parties. The
Courts cannot create or write or rewrite contracts between the
parties. In this regard, the Respondent referred to the following
decisions:
a. Alopi Parshad and Sons Ltd. -v-Union of India, (1960) 2 SCR 793:
AIR 960 SC 588
b. Shree Ambica Medical Stores -v- Surat People’s Cooperative Bank
Limited (2020) 13 SCC 564

c.  Shin Satellite Public Co. Ltd.-v- Jain Studios Ltd. (2006) 2 SCC 628
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4.21.

Food Corpn. of India —v- Chandu Construction, (2007) 4 SCC 697
Gujarat Urja Vikas Nigam Limited -v- Emco Limited and
Another (2016) 11 SCC 182

Gujarat Urja Vikas Nigam Limited -v- ACME Solar Technologies
(Gujarat Pvt) Ltd and Ors, (2017) 11 SCC 801

Gujarat Urja Vikas Nigam Limited -v- Solar Semi-Conductor Power
Co. (India) P. Ltd, (2017) 16 SCC 498

Rajasthan State Industrial Development & Investment Corpn -
v- Diamond & Gem Development Corpn. Ltd, (2013) 5 SCC 470
Naihati Jute Mills Ltd. -v- Khyalirm Jagannath, (1968) 1 SCR 821:
AIR 1968 SC 522

Correspondent, Malankara Syrian Catholic School -v- ]J.Rabinson
Jacob, 1998 SCC OnLine Mad 370

Nabha Power Ltd -v- Punjab State Power Corporation Ltd, 2018
SCC OnLine APTEL 33, decision dated 17.05.2018 passed by the

Hon’ble Appellate Tribunal in Appeal No.283 of 2015

The Hon’ble Tribunal in Adani Power Limited v. Central Electricity
Regulatory Commission in Appeal No. 210 of 2017 dated 13.04.2018

itself has held that once the PPA is entered into between the parties

30



4.22.

4.23.

4.24.

pursuant to the competitive bidding, the rights and obligations are to be
seen in terms of the PPA.

The Hon’ble Tribunal in case of Nabha Power Limited v. Punjab State
Power Corporation Ltd in Appeal No. 283 of 2015 dated 17.05.2018 has
held that the PPA is the binding document.

The powers under Section 86 of Conduct of Business Regulations do not
provide for unilateral amendment of the contracts. The regulatory and
financial certainty requires that the terms agreed to in the PPA are
treated as sacrosanct and final. It is denied that there is any inherent
power under Section 86 or otherwise to alter the terms of the PPA.

The regulatory certainty in fact supports the case of the Respondent as
it means that once PPA is signed by both parties, the terms of the same
cannot be changed. This is particularly when the tariff discovered
therein has been approved by the Commission. The Hon’ble Supreme
Court as well as Hon’ble Tribunal has upheld the sanctity of the contract.
The alleged sanction or approval of funds by lenders etc. is not relevant
to the present case but even otherwise, the same could only be based on
the specific terms of the PPA and therefore, cannot be a reason to seek

relief de hors the PPA.
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4.25.

4.26.

4.27.

The inherent powers are procedural in nature and cannot affect the
substantive right of the parties. The inherent powers are not substantive
provision that confers the right upon the party to get any substantive
relief. These inherent powers are not over substantive rights which a
litigant possesses. In this regard, the Respondent refers to the decision
of the Hon’ble Supreme Court in Gujarat Urja Vikas Nigam Limited v.
Solar Semi-Conductor (2017) 16 SCC 498 wherein the Hon’ble Supreme
Court has rejected the claim for extension of time for COD contrary to
the PPA.

There cannot be any compensatory mechanism de hors the PPA. The
Hon’ble Supreme Court in Energy Watchdog (2017) 1 SCC 80 had
rejected any such claims of increase in cost of inputs to seek relief. The
only consideration can be change in law if allowed in the PPA and if an
event does not fall within the scope of the change in law under the PPA,
there cannot be any relief. The purpose and intent of including a specific
change in law clause in the PPA would be rendered redundant.

In this regard, it is submitted that in case of Nabha Power Limited v.
Punjab State Power Corporation Ltd in Appeal No. 283 of 2015 dated
17.05.2018, the Appellant therein had inter alia sought to rely on

inherent powers to provide recourse to the Appellant and the Hon’ble
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4.28.

4.29.

4.30.

Tribunal had held that “the State Commissions by exercise of regulatory
powers cannot fashion a relief for the Appellant (NPL) which is not
stipulated in the concluded PPA between the parties.”

The contention in the Petition with regard to the Guidelines is an
afterthought and an attempt to allege deviation to the Guidelines dated
03.08.2017 notified by the Central Government under Section 63 of the
Electricity Act, 2003, when the Commission had already considered the
restrictive change in law event clause formulated by Respondent for
competitive procurement of renewable energy.

Itis stated thatin the present case, even assuming but not admitting that
there is only deviation, the same would be with reference to the
restrictive clause already approved by the Commission to include
certain change in law events. These cannot be called as impermissible
deviations when the same are to include certain additional change in
law events and therefore the inclusion is towards what is otherwise
comprehensively covered as change in law events under the Guidelines
dated 03.08.2017.

It is submitted that having participated in the bid based on the terms of
the draft PPA, been selected and signed the PPA and after the bid process

and the PPA being approved by the Commission, the Petitioner cannot
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4.31.

4.32.

4.33.

4.34.

now raise an issue that the provisions of the RFS and PPA are not in
accordance with the guidelines. If there was any issue in the Bidding
process being contrary to the Guidelines, the same should have been
raised at the relevant time and not subsequently. The provisions of the
PPA are binding on the Petitioner.

The Petitioner had participated and submitted the bid based on the bid
documents made available to the Petitioner and the pre-bid
clarifications issued and duly acknowledging and accepting the terms
and conditions therein.

The Petitioner had also submitted the signed draft PPA alongwith the
bid and thus the Petitioner had accepted all terms and conditions of the
PPA including the change in law. It is therefore, not open to the
Petitioner to now question the terms of the PPA.

The Respondent had awarded the Letter of Award based on such bid and
acceptance of the terms and conditions of the PPA and the terms cannot
now be challenged by the Petitioner.

The Respondent had filed the Petition for adoption of tariff and had
placed the copy of the draft PPA with the change in law before the
Commission in such proceedings. The Commission had passed the Order

dated 20.07.2020 in Petition No. 1874 of 2020 adopting the tariff and
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4.35.

4.36.

4.37.

directed for submission of duly signed PPAs which was done by
Respondent. There was no objection or challenge in the proceedings
about the change in law clause. Further, the Petitioner has not
challenged the Order. Further the Respondent had communicated to the
Commission the bid documents inclusive of the draft PPA vide Letter
dated 06.02.2020 while intimating the initiation of the competitive bid.
The Petitioner had executed the PPA dated 08.07.2020 without any
reservation and conditions.

It is not permissible for the bidder who participated in the bidding and
submitted the bid on certain terms and conditions to seek to challenge
any of the bid terms or otherwise the bidding process.

The Petitioner after willingly participating in the bid and executing the
PPA as the successful bidder cannot now seek to challenge the terms and
conditions of the bid. The draft PPA was circulated to all bidders who
have submitted the bid on the basis of such draft PPA and further such
bidding process and the tariff discovered therein has been approved by
the Commission. At such time, no issue was raised by any of the bidders
or the Petitioner that there is any violation of any Guidelines. If the terms
and conditions of the PPA or the bid are to be changed at this stage, then

the entire bidding process would have to be scrapped as otherwise it
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4.38.

4.39.

4.40.

would be unfair and inequitable for other bidders who would have bid
on the basis of the draft PPA circulated.

It is submitted that in fact the change in law provision in the present PPA
is favourable to the Generators as compared to the provision in some of
the earlier PPAs approved by the Commission. The Commission vide
Order dated 15.03.2018 in Petition No. 1706 of 2018 had approved the
deviation from the Guidelines inter alia in regard to the change in law.
The Commission had specifically discussed and upheld the restriction
and limitation of the change in law clause to the operation period and
upheld the exclusion of the change in law for construction period.

In view of the discussions with bidders and representations from the
bidders, the above clause relating to the change in law provision was
modified to incorporate something the bidders sought. The Commission
had been duly informed about the above change vide Letter dated
28.05.2018. The RFS dated 28.06.2018 was issued by the Respondent
providing for the addition of introduction of safeguard duty and/or anti-
dumping duty which has a direct effect on project cost. The bid process
and tariff discovered was finally approved by the State Commission vide

Order dated 19.06.2019 in Petition No. 1768 of 2018.
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4.41.

4.472.

4.43.

The addition of customs duty in the change in law was also in favour of
the bidders and was added pursuant to the discussions with the bidders
during pre-bid conference and as already submitted the adoption of
tariff for the same stood approved in the Order dated 20.07.2020 in
Petition No. 1874 of 2020. In addition, in subsequent competitive bids
also, similar clause was considered, and the tariff has been adopted.
Further the State Commission had already approved similar clause and
approved the deviation from Guidelines in case of Torrent Power
Limited vide Order dated 26.02.2021 in Petition No. 1905 of 2021. In the
above order the Commission though approving the introduction of
customs duty had restricted the clause proposed by Torrent Power to
only safeguard duty/anti-dumping duty/customs duty. Therefore, the
orders of the Commission has been consistently to limit the change in
law to specific taxes as opposed to general reference to all taxes, duties
etc sought by Torrent Power Limited.

Further in Order dated 25.03.2021 passed in Petition No. 1954 of 2021
in relation to small scale solar projects, the issue of change in law clause
was specifically discussed. In the said Order, the Commission noted the

various change in law clauses including the change in law approved in

37



4.44.

4.45.

4.46.

Petition No. 1923 of 2021 and further specifically noting the change in
law clause proposed by the Respondent.

It is stated that the sanctity of the bid process and sanctity of contract
has to be maintained instead of attempting to bail out the generators on
vague pleas of viability etc. It is also a well settled principle that a party
having participated in the bid cannot challenge the tender conditions or
bid.

The Petitioner has sought to place reliance on the directions issued by
the Central Government on 27.08.2018 under Section 107 of the
Electricity Act, 2003. The above direction is to the Central Commission
under Section 107 of the Electricity Act, 2003 and does not apply to the
State Commissions. Any direction to State Commission can only be
issued by State Government and there is no such direction under Section
108 to this Commission.

Itis submitted that the Letter provides for ‘allowing pass-through of any
change in domestic duties, levies, cess and taxes imposed by the Central
Government/Union Territories or by any Government Instrumentality
leading to corresponding changes in the cost, after the award of bids,

under “Change in Law” unless otherwise provided in the PPA’.
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4.47.

4.48.

4.49,

4.50.

Even in the said Letter, the role of the PPA is recognized. As stated in the
subject matter itself as well as Clause 3(a), the directions to grant a pass
through in respect of domestic duties etc. are circumscribed by the
qualification contained, namely “unless otherwise provided in the PPA”.
Therefore, the Petitioner will be entitled to relief (if any) on account of
imposition of GST as Change in Law only on satisfaction of the conditions
mentioned in the Change in Law provisions of the PPA.

In any case, it is well settled principle that the directions under Section
107 and 108, particularly in relation to tariff are not binding on the
Regulatory Commissions (Polyplex Corporation Limited v Uttarakhand
Electricity Regulatory Commission and Others (2011) ELR APTEL 195).
Without prejudice to the above contention, it is submitted that even
otherwise, the Petitioner is required to substantiate the impact of
change in law. Even otherwise, the compensation is only in terms of
Article 9.2 and the formula provided therein.

The Petitioner is required to submit the certificate of practicing
chartered accountant substantiating and supporting their claim
regarding change in law, if any is to be considered. The certificate should

contain text stating that the adjustment in the Tariff Payment is directly
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4.51.

4.52.

4.53.

as aresult of the Change in Law and that the certificate correctly reflects
the increase or decrease in costs.

The Petitioner is required to submit the copies of inverter supply/EPC
Contract, for evidencing and supporting its claim. If there are provisions
regarding Change in Law in the inverter supply agreements (Purchase
Order), the generators shall be required to seek relief from their
suppliers and relief from GUVNL to that extent shall not be admitted.
The decrease in project cost, if any, on account of imposition of Custom
duty is relevant and is required to be considered. Custom duty, if any,
absorbed by module supplier by way of reduction in prices is required
to be considered. The Petitioner may place on record the
communications exchanged by them with their Solar Inverter suppliers
substantiating that the reduction in price, if any, is not as a result of
imposition of Custom duty and no attempt has been made by supplier to
absorb the Custom duty.

The Petitioner has to demonstrate and submit necessary certification
from an independent engineer / MNRE empaneled Chartered engineer
certifying that the same Solar Inverters and Modules which are
imported and on which duty has been paid have been installed at the

project site.
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4.54.

4.55.

4.56.

4.57.

The Petitioner cannot evade its own obligations by putting the onus on
Respondent to conduct physical verifications particularly when there
may be many such solar generators who may raise similar claims. [t may
not be practical or feasible to conduct physical verifications
simultaneously. GUVNL reserves its right to conduct any physical
verification of Solar Inverters installed at project site on which payment
of Custom duty is paid. The primary responsibility and obligation are on
the Petitioner who is required to demonstrate the one-to-one
correlation and the traceability of the Solar Inverters.

The Petitioner is required to make a statement as to whether Petitioner
has benefited due to reduction in other applicable taxes / duties / cess,
etc. or not has been sought to be clarified. Input tax credit of GST /
Custom Duty availed or not needs to be clarified and adjusted if availed.
Any increase in BCD on equipment’s or materials required to complete
the project has been imported after COD are not admissible under
change in law.

The compensation, if any, to be allowed for change in law is required to
be as per Article 9.2.2 of the PPA and after verification of documents and
evidence by the Commission. The impact of any change in law is to be

computed and approved by the Commission and the Commission may
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4.58.

4.59.

4.60.

seek any further documents for the computation as the Commission may
consider appropriate. The extent of relief admissible to the Petitioner on
account of Custom Duty on Solar Inverters and other Solar Power
Generator Equipment (if any) is subject to examination and verification
of documents and assessment and computation by this Commission in
accordance with the PPA and the Orders of the Hon’ble Courts.

Even if the rate of Basic Customs Duty has increased, the claim for GST
rate on Basic Custom Duty on inverter shall not exceed the rate
mentioned in relevant GST notification/Bill of entry.

The Notifications dated 01.02.2021 was to be applied from 02.02.2021.
The PPA had been entered into on 08.07.2020 and the SCOD is on
07.01.2022 and the Petitioner would be required to import the modules
in advance. Therefore, to the extent the Petitioner ought to have
imported the equipment/modules prior to 02.02.2021, there cannot be
any consideration of change in law.

Similarly in case of GST, even assuming but not admitting that there is
no change in law to the extent the Petitioner ought to have imported the
equipment/modules prior to 01.10.2021, there cannot be any

consideration of change in law.
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4.61.

4.62.

4.63.

4.64.

The PPA in the present case does not have any provision entitling the
Petitioner for any carrying cost due to the implications of the change in
law. The relief if any is limited to Article 9.2 and there can be no further
claim.

There is no provision in the PPA regarding any restitutionary principles
of restoration to same economic position to the extent that carrying cost
may be awarded to the Petitioner. Therefore, the Petitioner is not
entitled to claim relief by way of carrying cost.

In regard to the above, the Hon’ble Appellate Tribunal in the Judgment
dated 13.04.2018 in Appeal No. 210 of 2017 in Adani Power Limited v.
Central Electricity Regulatory Commission and Ors., has considered two
scenarios of the provisions incorporated in the two PPAs, namely, dated
02.02.2007 (Gujarat Bid-02 PPA) and 06.02.2007 (Gujarat Bid-01 PPA)
both entered into between Adani Power and Gujarat Urja Vikas Nigam
Limited.

In case of the Gujarat Bid-02 PPA, the Hon’ble Appellate Tribunal while
referring to the specific provisions of restitution contained in the PPA,
decided that the carrying cost is admissible. However, while referring to

the Gujarat Bid-01 PPA, which did not contain the restitution clause, the

43



4.65.

4.66.

4.67.

4.68.

Hon’ble Appellate Tribunal held that no carrying cost shall be admissible
in terms of the same.

As in the case of Gujarat Bid-01 PPA, in the present matter also, the PPA
does not contain restitutionary provision through which the Petitioner’s
claim for carrying cost can be granted.

The decision dated 13.04.2018 of the Hon’ble Appellate Tribunal in
Appeal No. 210 of 2017 has been upheld by the Hon’ble Supreme Court
in Judgment dated 25.02.2019 in Civil Appeal No. 5865 of 2018 in the
case of Uttar Haryana Bijli Vitran Nigam Limited (UHBVNL) and Another
v. Adani Power Limited and Others.

The rights and obligations of the parties are governed by the terms and
conditions contained in the PPA. The PPA being contracts executed
between the Petitioner and the Respondent by mutual consent, it is not
permissible for the Petitioner to claim relief contrary to express terms
settled in the PPA or claim relief which is not covered within the scope
and ambit of the PPA.

Inregard to the compensation admissible the computation methodology
is provided in Article 9.2.2, namely, for increase / decrease in tariff of 1
paise / unit for every increase / decrease of Rs. 2 Lakh per MW in the

Project Cost which shall be allowed upon submission of proof of
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4.69.

4.70.

4.71.

payment made by the Power Producer towards safeguard duty and/or
anti-dumping duty and/or customs duty to the concerned Authority and
with due approval of GERC”. The said compensation was part of the bid
terms based on which the competitive bidding was held, and the
Petitioner was selected and the PPA was executed.

The Petitioner has solemnly agreed to the above compensation. The PPA
does not provide for any additional or other compensation. The
Petitioner is to be compensated by way of increase in tariff in terms of
the formula specified under Article 9.2.2 of PPA only and not in any
other manner.

At the time of bid process, no issue or clarification was sought on the
aspect of carrying cost. The issue cannot be raised at this stage. There
cannot be any claim by the Petitioner for Interest or otherwise any other
claims other than the above amount.

It is submitted that the approval of the Commission is necessary for any
consideration of change in law and therefore, until the Order of the
Commission is passed approving the change in law and the increase in
tariff, Respondent cannot make any payment. Therefore, there cannot
be any liability on Respondent to make payment until such date of

approval and therefore, there cannot be any claim of carrying cost.
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4.72.

4.73.

4.74.

4.75.

It is stated that in any event, there cannot be any consideration for
individual tariff elements in a competitive bid process under Section 63
of the Electricity Act, 2003.

There is no concept of consideration of individual tariff elements in
competitively bid process as bidders are required to give the bid based
on an all-inclusive tariff and the formula under Article 9.2.2 already
provides for compensation. The amount of compensation by way of
increase in tariff under the formula has been computed based on the
worksheet for computation of levelized tariff for a solar project
considering all the elements of cost of generation for increase of Rs 2
lakhs / MW in the project cost.

The Petitioner has relied on the Electricity (Timely Recovery of costs
due to Change in Law) Rules 2021 which is not applicable to the present
case. The Rules were notified on 22.10.2021 and came into force on the
date of their publication in the Official Gazette.

It is stated that it is well settled principle that the Rules are prospective
in nature and the Rules itself note that they would come into force from
the date of its publication in the Gazette. This has also been clarified by

the Ministry of Power in the Letter dated 21.02.2022.
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4.76.

4.77.

4.78.

The change in law event claimed by the Petitioner is for Notifications
dated 01.02.2021 regarding Basic Customs Duty and Notification dated
30.09.2021 regarding GST rates, i.e. prior to Notification dated
22.10.2021. Therefore, the said Rules would not apply to the present
proceedings. Further, the Petitioner cannot render the specific
provision for applicability of the Rules from a certain date redundant by
claiming that the governing principle has to be applied even though the
Rules are not applicable.

It is stated that the Rules themselves recognize the definition of change
in law and the impact of change in law to be considered as per PPA if so,
provided in the PPA.

The Rules define the term “change in law” and state that “change in law
in relation to tariff, unless otherwise defined in the agreement, means”.
It provides that it would apply in the absence of there being a definition
in the Agreement. If there is a definition in the Power Purchase
Agreement dealing with Change in Law, the scope of the term Change in
Law will be as per such an Agreement entered into. In the present case,
the PPA provides for the change in law and therefore the same are to be

applied.

47



4.79.

4.80.

4.81.

4.82.

The draft PPA was placed before the Commission in Petition No. 1874 of
2020 seeking approval and the tariff was adopted by the Commission
vide Order dated 20.07.2020 after noting that the PPA had been signed
and directing the Respondent to place the PPA with the Commission
which was duly done by the Respondent.

The similar clauses of the PPA have been approved by the Commission
in Order dated 15.03.2018 read with other Orders. Further, in case of
Torrent Power Limited being Order dated 26.02.2021 in 1905 of 2020,
the Commission has after noting earlier deviations, approved a similar
clause for change in law as Article 9 of the present PPA.

Once the PPA has been executed, the rights and obligations of the Parties
are as per the PPA. This has also been specifically held by the Hon’ble
Tribunal in Adani Power Limited v Central Electricity Regulatory
Commission and Others, in Appeal No. 210 of 2017 decided on
13.04.2018

It is stated that while Guidelines provide a framework, the Guidelines
also recognize that there can be deviations. The licensees are entitled to
decide on the terms and conditions of the bidding and contract. The

bidding process was in fact undertaken in accordance with the
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4.83.

5.1.

5.2.

Guidelines and was transparent. The change in law was different and
sought to be made more restrictive.

The draft PPA was circulated to all bidders who have bid on the basis of
such PPA and further such bidding process and the tariff discovered
therein has been approved by the Commission. At such time, no issue
was raised by any of the bidders or the Petitioner that there is any
violation of any Guidelines. If the terms and conditions of the PPA or the
bid are to be changed at this stage, then the entire bidding process would
have to be scrapped as otherwise it would be unfair and inequitable for
other bidders who would have bid on the basis of the draft PPA
circulated.

Rejoinder dated 28.12.2022 of the Petitioner in response to the reply by
the Respondent.

The Petitioner, by filing its Rejoinder dated 28.12.2022, more or less
reiterated the averments already made in the Petition.

To the extent the claim on account of increase in basic custom duty, it is
stated that MOF vide the previous Notification dated 06.01.2011 had
granted exemption to solar generating units from custom duty, as is in
excess of 5% ad valorem. However, MOF by way of the Custom

Notifications dated 01.02.2021 (which is after bid submission date i.e.,
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5.3.

5.4.

5.5.

07.03.2020) has waived off the exemption granted earlier and reversed
the basic custom duty on import of the solar inverters from 5% to 20%.
Article 9.1.1 (b) of the PPA specifically recognizes introduction /
modification / changes in rates of custom duty as a Change in Law event.
Thus, the rate of basic custom duty being changed / increased from 5%
to 20% is a Change in Law and is also specifically recognized under the
PPA. Thus, the Petitioner is rightly entitled to be compensated and any
averment of Respondent to the contrary holds no merit in law.
Regarding the Change in Law claim of increase in GST rate, the
interpretation of the Change in Law clause sought to be proposed by
Respondent is wholly erroneous and based on an incorrect
understanding of laws relating to interpretation of contract.

From a plain reading of the terms of the PPA, all events mentioned in
Article 9.1.1 of the PPA (including any enactment, amendment,
modification of a law of any statute, decree, ordinance, law etc.) are
Change in Law. As a necessary corollary, increase in rate of GST being in
the nature of enactment of a new law/ modification of a law / circular /
direction by a Government Instrumentality, would be covered as a

Change in Law event under the PPA.
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5.6.

5.7.

The  Respondent has  erroneously averred that only
taxes/surcharges/cesses or similar charges levied on the generation of
electricity (leviable on the final output in the form of energy) or sale of
electricity would be covered under the scope of Change in Law and all
other transactions/levies such as GST on inputs would not be covered
under the ambit of Change in Law. At the outset, it is submitted that the
Respondent has deliberately distorted the plain language of Article 9.1.1
and sought to interpret the PPA in an erroneous manner which would
lead to restricting the scope of the Change in Law clause and would also
run contrary to the express terms of the PPA.

The Change in Law provision under the PPA provided for a pass through
of any additional cost owing to any change in tax or introduction of any
tax made applicable, if the same affects the ‘supply of power”. In this
regard, reference is made on the decision of the Hon’ble APTEL in the
case of Adani Power Rajasthan Limited v. RERC and Ors. - Appeal No. 284
of 2017 wherein the Hon’ble APTEL held that any change in tax/levies/
duties etc. or application of new tax/levies/ duties etc. on supply of
power covers the taxes on inputs required for such generation and

supply of power to the Discoms.
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5.8.

5.9.

5.10.

The Respondent in the Reply has wrongly placed reliance upon the
decision of the Hon’ble APTEL in the case of Adani Power Limited vs.
CERC and Ors - Appeal No. 210 of 2017, as the Change in Law clause
considered by the Hon’ble APTEL therein is different from the present
Change in Law clause. Thus, as the Change in Law clauses are worded
differently, the decision of the Hon’ble APTEL would have no
applicability in the present case.

A perusal of the aforesaid comparison makes it clear that in Adani Power
Ltd. (Supra) case, the Change in Law clause is so worded that in case of
Change in Law event, as specified in clauses 13.1.1 (i) and 13.1.1 (ii)
therein, the relief will be admissible only if it results in any change with
respect to any tax or surcharge or cess levied by the competent
government.

This Commission under Section 86 of the Electricity Act, 2003 has
inherent powers to regulate the electricity purchase between the
Generator and the distribution licensee. In this regard, this Commission
being a regulator is also empowered with the responsibility to ensure
regulatory and financial certainty to the stakeholders. Therefore, it is
essential that this Commission by invoking its inherent power

adjudicate the issues highlighted and pass appropriate directions as
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5.11.

5.12.

5.13.

5.14.

sought by the Petitioner w.r.t increase in GST rate from 5% to 12% as a
consequence of the issuance of GST Notification as well and declare that
the same qualifies as a Change in Law event.

The Petitioner was earlier seeking an in-principal approval of the
aforementioned events as Change in Law and the same is required by
the investors for the purpose of attaining clarity and certainty regarding
the costs associated with the Project.

The Petitioner successfully commissioned its plant on 24.03.2022,
which facts have been brought on record of the present case by way of
an application.

The Petitioner also relied upon a recent decision of the Hon’ble Tribunal
in the case of Green Infra Renewable Energy Limited v. RERC and Ors.
Appeal No. 251 of 2021 dated 12.10.2021, wherein the Hon’ble Tribunal
acknowledged that where the event qualifies as a Change in Law, the
same can be recognized as a Change in Law and the actual impact and
extent of relief can be determined at the appropriate stage.

It is the specific case of the Petitioner that Change in Law clause as
contained under the PPA must be interpreted to include increase in GST

rates by Government Instrumentality after the last date of bid
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5.15.

5.16.

5.17.

5.18.

submission as a Change in Law event to keep the same in line with the
Competitive Bidding Guidelines of the Ministry of Power.

The reliance placed by the Petitioner on the Bidding Guidelines dated
03.08.2017 is to substantiate its case that the increase in GST rates by
the Government vide GST Notification will have to be considered as a
Change in Law event in so far as the PPA and RfS specifically takes note
of the Competitive Bidding Guidelines dated 03.08.2017.

Any interpretation of the PPA cannot be done in a manner that would
result in violation of mandatory and binding Bidding Guidelines unless
specific prior approval of GERC was obtained. In this case there is no
approval of GERC approving such deviations as provided in the Bidding
Guidelines.

The approval of Change in Law being harped upon by the Respondent is
not the approval of Change in Law clause in the present case but with
respect to the bid for procurement of 500 MW of grid connected power
from Solar Power Projects with a Green-shoe option, dated 08.02.2018.
This Commission has approved the deviation in an altogether different
bid i.e., bid for procurement of 500 MW of grid connected power from

Solar Power Projects with a Green-shoe option.
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5.19.

5.20.

5.21.

5.22.

While approving the said deviation in a different case by this
Commission vide its order dated 15.03.2018 in Petition No.1706 of 2018
has specifically observed that Respondent must take approval from this
Commission before deviating from the Bidding Guidelines, for all
subsequent bids. Even otherwise, Bidding Guidelines specifically
provide that any deviation from the same must be approved prior to
issuance of bids and in case such deviation is not so approved, Bidding
Guidelines shall prevail.

Bidding Guidelines are reasonable and provides for passing on cost of
Change in Law events to the procurer since in bid scenarios, tariff
quoted are highly competitive and generator cannot take any further
risk of changes in law, that would make the project unviable.

The intent of the Electricity Act, Policies of Government of Gujarat and
GERC is to promote renewable sources of energy. Any view which
scuttle the renewable energy projects must be condemned and rejected.
On contrary, GERC must give interpretation that promotes the
renewable energy projects.

In regard to the objection raised by Respondent towards the directions
passed by Ministry of Power vide its letter dated 27.08.2018 is

concerned, it is submitted that the Ministry of Power in order to ensure
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5.23.

5.24.

sustainability of the electricity market and in larger public interest,
issued a direction dated 27.08.2018 under Section 107 of Electricity Act,
2003 for allowing pass through of any changes in domestic duties, levies,
cess and taxes imposed by the Central Government/ State Governments
leading to corresponding changes in cost after the award of bid.

As per Article 246 of the Constitution of India, the Parliament has
exclusive power to make laws with respect to any of the matters
enumerated in List I in the Seventh Schedule; the legislature of a State
has exclusive power to make laws for such State or any part thereof with
respect to any of the matters enumerated in List Il in the Seventh
Schedule (hereinafter,; and Parliament and the legislature of any State
have power to make laws with respect to any of the matters enumerated
in List III in the Seventh Schedule under, Seventh Schedule.

The ‘Electricity’ being the subject matter in the instant case, falls under
Entry 38 of the Concurrent List. In this regard it may be significant to
note that under Article 53 of the Constitution of India, the powers of the
Executive vest in the President and may be exercised by the President
or through officers’ subordinate. Further, as per Article 73 of the
Constitution of India, the executive power of the Union extends to (a)

the matters with respect to which the Parliament has power to make
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5.25.

5.26.

laws; and (b) to the exercise of such rights, authority and jurisdiction as
are exercisable by the Government of India by virtue of any treaty or
agreement. It is under this executive power, that the MoP had issued
direction dated 27.08.2018 and are binding in nature.
The accompanying Petition was filed before this Commission on
25.02.2022. However, at the time of filing the accompanying Petition the
entire capacity of the Project was not commissioned and cost towards
certain solar modules and other equipment (excluding inverters) were
yet to be incurred by the Petitioner.
The COD of the Project was achieved by the Petitioner on 24.03.2022
and after achieving COD of the Project, the Petitioner filed an Application
dated 20.10.2022 before this Commission bringing on record
subsequent facts and claiming the following as total additional
expenditure incurred by the Petitioner on account of Change in Law
events till the commissioning of the project:
(a) On account of increase in GST Rate from 5% to 12% - Rs.
39,74,24,118/- on the solar modules, Rs. 2,09,80,582/- on solar

inverters and Rs. 2,26,60,890/- on the other equipment
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5.27.

5.28.

(b)  Onaccount of increase in Basic Custom Duty Rate from 5% to 20%
- Rs.4,25,63,066/- towards Basic Customs Duty on solar inverters
installed at the project site.

Thus, the Petitioner through the accompanying Petition has made total

claim of Rs. 44,10,65,590/- on account of increase in GST rates and Rs.

4,25,63,066/- on account of increase Basic Customs Duty rates.

The Petitioner through the accompanying Petition has not claimed

increase in cost of solar modules and equipment as Change in Law but

has claimed the custom duty and GST paid to the government against
the said equipment. The supply contracts are for procurement of solar
modules and equipment and the payments made to supplier is against
the said equipment. However, the taxes / duties against the said
equipment are to be paid by the buyer (which in present case is

Petitioner). Therefore, taxes and duties paid on the equipment being

borne by the buyer, the Petitioner cannot claim the same as Change in

Law under the supply contracts (as suggested by Respondent).

The Petitioner along with its Application for bringing on record

additional facts dated 20.10.2022 has filed a detailed computation of its

claim and demonstrated the same with the supporting documents as

already filed before this Commission. From the said computation, it is
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5.29.

5.30.

evident that the additional taxes due to occurrence of Change in Law
event has substantially increased and had an adverse impact on the
financial viability of the Project. Therefore, considering that the
additional cost incurred by the Petitioner is due to Change in Law event,
the Petitioner as per the terms of the PPA is entitled to be compensated
in order to be restituted to the same financial position as if no Change in
Law event has occurred.

The Respondent has failed to understand that the Change in Law claim
towards increase in GST rates and Basic Custom Duty as raised through
the accompanying Petition are the taxes / duties paid to the government
for import / procurement of required equipment. The same has no
correlation with the cost of solar modules or equipment as the taxes /
duties are paid at the actual cost of procurement. The communication
between the Petitioner and suppliers, as sought by Respondent, has no
relevance to the dispute at hand.

To the extent the submission made by Respondent that any increase in
basic custom duty after COD of the project is not admissible, it is
submitted that the law to this extent had already been settled by Hon’ble

APTEL in Appeal No. 256 of 2019 and Batch, titled Parampujya Solar
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5.31.

5.32.

5.33.

5.34.

Energy Private Ltd. & Anr. v. Central Electricity Regulatory Commission &
Ors.,

The Petitioner has not benefited due to reduction in any other taxes /
duties / cess, nor has claimed / availed input tax credit on GST / custom
duty.

The PPA nowhere provides for any timelines / period within which the
solar modules / inverters / other equipment was required to be
procured. If the solar modules are left vacant for a long time it gets
degraded as observed and held by this Hon’ble APTEL in its order dated
13.12.2016 passed in Subhash Infraengineers Pvt. Ltd. vs. Haryana
Electricity Regulatory Commission & Anr. - Appeal No. 307 of 2016.

As the SCOD of the project was 24.03.2022 (after receiving extension
due to Covid-19 pandemic) and the project was commissioned within
the timelines in terms of the PPA, no allegations against the Petitioner
can be raised that the Petitioner has delayed in the procurement process
or has delayed in commissioning.

The original SCOD is not relevant in view of extensions in SCOD allowed
by the Respondent from time to time and as per law, and reliance placed
by the Respondent on SCOD is wholly misplaced. Even otherwise, SCOD

as provided under the PPA was 07.01.2022.
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5.35.

5.36.

5.37.

It is evident from the submission made by Respondent that the PPA was
executed on 08.07.2020 and the BCD Notification was issued on
01.02.2021 and GST Notification was issued on 01.10.2021. Therefore,
both the notification issued by the Government were prior to original
SCOD as mentioned in PPA and the Petitioner could not have foreseen
the additional cost which it will incur while procuring equipment and
developing the project.

Therefore, considering that the Change in Law event occurred prior to
SCOD of the project and adverse financial impact suffered on account of
the same, the claim raised through the accompanying Petition ought to
be allowed and any stand taken by the Respondent in contrary should
be rejected.

There is no basis for the Respondent to negate the claims of the
Petitioner. In case the PPA is silent on the compensation methodology,
the discretion to formulate the same is with the Commission and
Petitioner’s entitlement to receive “Carrying Cost” are for following two
periods:

Period 1: From when the Petitioner incurred the additional cost till the

date of approval by this Commission; and
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5.38.

5.39.

5.40.

Period 2: From the date of approval of Change in Law over the period of
amortization.

As regards Period 2 is concerned, the Petitioner is entitled to carrying
cost as a matter of right and also allowed under the PPA. As regards
Period 1, it is submitted that the Petitioner’s claim for carrying cost is in
terms of the decision rendered by the Hon’ble Supreme Court of India in
Indian Council of Enviro-Legal Action v. Union of India & Ors. (2011) 8
SCC 16, wherein, the Hon'ble Supreme Court had ruled that
compensation ought to be granted on compound interest basis as it
takes into account, the time value of money and the inflationary trends,
which is the true spirit of restitution of the affected party.

The Hon’ble Supreme Court in Vidarbha Industries Power Limited v. Axis
Bank Limited (2022) 8 SCC 352, has held that “the law must ensure that
time value of money is preserved, and that delaying tactics in these
negotiations will not extend the time set for negotiations at the start”.
Unless there is an express provision prohibiting the grant of restitution,
the affected party would be legally entitled to be restored to the same
economic position that it would have been but for the “Change in Law"
event. In either scenario, Petitioner is entitled to carrying cost for Period

1, albeit on different legal principles.
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5.41.

5.42.

5.43.

5.44.

In the first scenario, it is submitted that there is an implied term in the
PPA for payment of carrying cost for Period 1. Interest during
construction is a part of the cost incurred while developing the project
and thus any interest incurred on additional cost (as claimed through
accompanying Petition) is a direct cost to the Project.

Further, to the extent the carrying cost accrued during the pendency of
present proceedings is concerned, the Petitioner is rightfully and legally
entitled to receive pendente lite carrying cost from the Respondents.

In the second scenario, the Petitioner is entitled to compensation of
carrying cost on the principles of quantum merit, as statutorily
enshrined in Section 70 of Indian Contract Act, 1872.

No specific response to this extent is required and no claim under
Electricity (Timely recovery of Cost due to Change in Law) Rules 2021
is being raised by the Petitioner. The Petitioner has raised its claim
under the PPA and applicable law prevailing and is independent of
provision of CIL Rules. Thus, the Petitioner is not pressing its claim of
Change in Law under CIL Rules and the claim raised by the Petitioner
through the accompanying Petition is in terms of the PPA.

The Petitioner submitted its written submission and has more or less

reiterated the submission made in the Petition and rejoinder.
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6.1.

6.2.

6.3.

6.4.

After submission of the bid on 07.03.2020, the BCD on Solar Inverters
have been increased from 5% to 20% on account of which the Petitioner
had to incur an additional cost of 4,25,63,066/-. The Petitioner’s claim
due to the increase in rate of the BCD is squarely covered in under clause
9.1.1 (b) of the PPA.

The Respondent has not contested the claim of the Petitioner towards
the declaration of an increase in BCD rates on solar inverters from 5%
to 20% as a change in law event. Therefore, the same deserves to be
allowed.

A brief breakup of the Petitioner’s total claim of Rs. 4,25,63,066/- on
account of the increase in BCD on Solar Inverters is as under:-

Total claim for increase in BCD is Rs. 4,25,63,066/-

Incremental BCD on a/c of change in BCD = 3,68,51,136/-

Incremental SWS on a/c of change in BCD = 36,85,113/-

Incremental IGST on a/c of change in BCD = 20,26,812/-

The increase in GST rates on Solar Modules and other Solar Power
Generator Equipment is squarely covered under clause 9.1.1(a) of the
PPA in so far as per the settled law that any tax or application of new tax
on supply of power also covers the taxes on inputs incurred for such

generation and supply of power to the Distribution Licensee.
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6.5.

6.6.

6.7.

The Petitioner placed reliance on the judgment of the Hon’ble Tribunal
in Appeal No. 111 of 2017 in M/s. GMR Warora Energy Limited v. Central
Electricity Regulatory Commission and Ors, wherein the Hon’ble
Tribunal has interpreted a similar change in law clause as in the present
case.

It is settled that a Solar Power Generator undertake many activities to
ensure the supply/ sale of power to the DISCOMs. The production
(generation), transmission, delivery and consumption of electricity are
simultaneous and almost instantaneous, therefore, applicable taxes on
inputs for the generation of power should be construed to be taxed on
the supply of power as held by the Hon’ble Supreme Court in the case of
Asst. Collector Central Excise Vs National Tobacco Company, reported at
(1972) 2 SCC 560.

Neither Article 9.1.1(a) nor Article 9.1.1 (b) of the PPA starts with a non-
obstante clause therefore, restricting their applicability either to the
construction stage or operation stage will not be correct and contrary to
the basic settled principle of law relating to the interpretation of a
change in law provision as held in catena of cases. In fact, contrary to
the submission being made on behalf of Respondent, there is no express

prohibition/ exclusion of an increase in GST rates from the purview of
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6.8.

6.9.

6.10.

6.11.

the Change in Law Clause under the PPA. The rule of prohibition by
necessary implication could be applied only where a specified
procedure is laid down for the performance of duty or where there is an
express prohibition, which is completely missing in the present case.
MNRE has also specifically directed the State Instrumentalities to
consider GST increase as Change in Law event. The said Notification
squarely applies in this case, unless there is no express prohibition in
the PPA in this regard.

The reliance placed by the Respondent on the Minutes of the pre-bid
meeting is again erroneous in so far as the said minutes only show that
the Change in Law claims relating to “the imposition of tax or surcharge
or levies on the generation of electricity (leviable on the final output in
form of energy) or sale of electricity” is also covered under the Change
in Law as per PPA Provision.

At the time of bid submission on 17.03.2020, the Hon’ble Tribunal had
already clarified that any tax or application of new tax on the supply of
power covers the taxes on inputs required for such generation and sale
of power to the DISCOMs.

As on date the said judgment of the Hon’ble Tribunal in GMR Warora’s

case has been upheld by the Hon’ble Supreme Court in Civil Appeal No.
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6.12.

6.13.

11095 of 2018 titled as GMR Warora Energy Limited v. CERC & Ors.
reported at (2023) 10 SCC 401. Thus, the same is binding on all parties
and there cannot be any two views on the aspect that any increase in tax
on the sale/supply of power will also cover the taxes on input required
for such generation and supply of power.

The reliance placed upon by the Respondent on the Hon’ble Tribunal
judgment dated 13.04.2018 of the Respondent’s Reply is of no
consequence since the Hon’ble Tribunal judgment in the GMR case has
been passed on 14.08.2018 i.e., after passing of the aforesaid judgment
relied upon by the Respondent that too by the same bench. Therefore,
the Hon'ble Tribunal has taken a considered view of its previous
judgment and still held in GMR’s Case that any tax or application of new
tax on supply of power also covers the taxes on inputs required for such
generation and supply of power to the Distribution Licensee.

The judgment in the GMR’s Case has been upheld by the Hon’ble
Supreme Court. Further, the Change in Law interpreted by the Hon’ble
Tribunal in its judgment dated 14.08.2018 is differently worded as
compared to the Change in Law provision in the present case. Thus, no
reliance can be placed on the same by the Respondent.

Total claim on a/c of increase in GST is Rs. 44,10,65,590/-

67



6.14.

6.15.

Increase in GST on Solar Inverters - Rs. 2,09,80,582/-

Increase in GST on solar modules (Longi) - Rs. 20,25,16,459/-

Increase in GST on solar modules (Trina) - Rs. 19,49,07,659/-

Increase in GST on other equipment - Rs. 2,26,60,890/-

The adverse impact of change in rates of GST and customs duty could
not have been envisaged prior to / during the tendering / bidding
process and were not accounted for while deriving and submitting the
final bid. Therefore, the issuance of the aforesaid
Notification/amendment in the rates of taxes/duties qualifies as a
Change in Law event in terms of the PPA and the applicable laws. The
said Notifications have a material bearing on the ability of the Petitioner
to proceed with its obligation to implement its Project as it led to a
substantial increase in costs of the project as compared to the costs
considered at the time of submission of bid.

The process of bidding is based on the known capital cost, therefore,
while submitting the bid, the developer takes the risk to manage and
mitigate capital cost as it is under the control of the developer. However,
if the capital cost increases for reasons beyond the control of the

developer such as an increase in the imposition of tax, then the
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6.16.

6.17.

6.18.

6.19.

developer cannot be held accountable to bear the risk as the same was
not foreseeable at the time of computing the capital cost.

The Petitioner cannot be subjected to risks unknown/untaken and
hence, it is only essential that while interpreting the PPA, a common
sense and business efficacy test is applied.

This broad principle is captured in the judgment of the Hon’ble Supreme
Court passed in Union of India v. D N Revri & Co. and Ors. (1976) 4 SCC
147 which explains two concepts of the interpretation of contract i.e.,
business efficacy and adoption of common-sense approach.

The Hon’ble Supreme Court observed that while interpreting the
provisions of contract, it is important to apply law and economics as the
same are intertwined and are integral part to apply in case of any
contractual arrangement.

An entity cannot be made to absorb risk which is beyond its control. This
is the basic economic principle of project development. In this scenario,
the balancing of risk in a project is important especially when there is
only one buyer, and the developer does not have the ability/option to
sell the power to another buyer if the cost of the project becomes

unviable in future.
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6.20.

6.21.

6.22.

6.23.

In case of any force majeure or change in law events that can add to the
capital cost and disrupt the revenue stream of the Petitioner, the
developer cannot be forced to carry on such risk.

Any additional cost by way of imposition of taxes, levies and other
unforeseen events which are beyond the control of the developer, is
entitled to be recovered by the Developer since the same adds up to the
capital cost of the Project, which the developer cannot be asked to carry
it on its shoulders.

The Hon’ble Supreme Court in Shivashakti Sugars Ltd. v. Shree Renuka
Sugar Ltd. cited as, (2017) 7 SCC 729, sets out the need for business efficacy
and the importance of applying both law and economics while examining
various contractual facets. Applying principles of the said decision to the
present case, it is pertinent to point out that the financial impact on the
Petitioner will be huge if the compensation towards the additional cost
incurred on account of Change in Law even if it is denied.

The principle of ‘business efficacy’ and ‘officious bystander test’ has
been discussed in detail by the Hon’ble Supreme Court in Nabha Power
Ltd. Vs. Punjab State Power Corporation Ltd. and Ors. (2018)11SCC 508.
Business efficacy means that the courts are required to make the contract

efficacious and practicable and the Officious bystander test is applied by
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6.24.

6.25.

6.26.

6.27.

the courts to determine whether a term should be implied into a contract
for it being so obvious, even though that term was not written into the
contract expressly.

The reliefs sought by the Petitioner is not contradicting any terms of the
contract as there is no express provision in the PPA barring the present
Change in Law claim.

Article 9.1.1 (b) of the PPA is not a ‘non-obstante’ clause. Therefore,
Article 9.1.1 (b) of the PPA is to be read in continuation with Article 9.1.1
(a) of the PPA and not in isolation. Respondent cannot interpret Article
9.1.1 (b) of the PPA without reading the same in continuation of Article
9.1.1 (a) and to this extent the stand taken by Respondent is contrary
and incorrect in accordance with the provision of the PPA.

The sale of electricity also includes the input cost for generation (i.e., the
Project Cost). Therefore, the change in rate of GST on solar modules and
other solar power generator equipment by virtue of issuance of GST
Notification is an event of Change in Law squarely covered under Article
9.1.1(a) of the PPA.

Developer cannot be expected to for see all taxes and liabilities for the

complete period of the PPA and any changes in the law amounts to an
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6.28.

6.29.

6.30.

6.31.

increase in taxes/ duties shall be allowed to the Developer as a Change
in Law event.

The Petitioner place reliance upon the judgment dated 27.04.2021 of the
Hon’ble Tribunal passed in Appeal No. 172 of 2017 titled as Coastal
Gujarat Power Limited v. CERC & Ors. wherein the Hon’ble Tribunal has
held that no developer can be asked to take all future taxes and duties
into account while submitting its bid and also held PPA gives the express
right to an affected party to claim compensation if the event qualifies as
a CIL event in terms of Articles of the PPA deserving restitution.

Clause 6.2 (4) of the National Tariff Policy, 2016 (“NTP, 2016”) clearly
states that any change in taxes imposed by the Central/State
Government after the award of bids has to be treated as ‘Change in Law’
unless otherwise provided for in the PPA, subject to approval of
Appropriate Commission.

Further, the NTP, 2016 states that consumer interest entails the interest
of the entire value chain, which also includes the generation.

It is submitted that Section 61 (d) of the Electricity Act itself provides
that at the time of tariff determination, the safeguarding of consumer’s
interest is essential and at the same time recovery of the cost of

electricity in a reasonable manner is also to be ensured.
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6.32.

6.33.

6.34.

Since the revision in GST rates from 5% to 12% pursuant to the GST
Notification is a change in law event, therefore, considering the
aforementioned principles, the Petitioner is entitled to receive
appropriate compensation so as to restore it to same economic position
as if such change in law had not occurred. The same is reasonable in so
far as the Petitioner is mandatorily obliged to pay increased GST on solar
modules and other solar power generator equipment because of a
Change in Law.

The Petitioner should be compensated for all the necessary and
reasonable extra costs including carrying cost and/or interest on the
additional cost incurred on account of Change in Law event being
issuance of GST Notification.

Unless there is an express provision under the PPA prohibiting the grant
of restitution on account of increase/change in GST rates, the affected
party would be legally entitled to be restored to the same economic
position that it would have been but for the Change in Law event. Thus,
the claim of the Petitioner under the present Petition is liable to be
allowed by this Hon’ble Commission and the Petitioner is entitled to be
restored into the same economic position as if no Change in Law event

has occurred.
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6.35.

6.36.

6.37.

The Respondent has evidently deviated from the Guidelines and has
restricted the scope of change in law clause under the PPA. In this
regard, it is important to note that if any deviation from the Guidelines
is intended then as per Clause 3.1.1 and 18 of the bidding guidelines, the
same shall be subject to approval of the appropriate commission.

At the time of Tariff Adoption and approving of the PPA, this
Commission has not allowed any deviation to the Change in Law clause
provided under the PPA. The Petitioner placed reliance upon the Order
dated 02.06.2021 passed by the Hon’ble Central Commission in Petition
No. 721/AT/2021 titled NHPC Limited v. Ministry of New and
Renewable Energy & Ors. wherein, it was observed that the Petitioner
therein had not taken prior approval of this Hon’ble Central Commission
with respect to deviation in the Change in Law clause of the PPA nor
sought condonation/approval of such clause in the Petition.

Article 9 of the PPA is in deviation with the Guidelines and no formal
approval for such deviation has been obtained from this Commission,
therefore, such Change in Law provision has to be interpreted keeping
in view the intent of ‘Change in Law’ clause under the Guidelines read
along with Section 70 of the Indian Contract Act, 1872 so as to consider

any event which is a ‘law’ as per the definition of Law, having coming
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6.38.

6.39.

into effect after bid submission date and which adversely effects the
Petitioner’s Project, as a ‘Change in Law’ event under Article 9 of the
PPA. Therefore, an increase in GST rate vide MOF’s GST Notification
should be declared as a ‘Change in Law’ event and relief as claimed
under the present Petition should be allowed and the Petitioner should
be restituted to the same economic position as if no change in law has
occurred.

The Petitioner placed reliance upon the Judgment dated 08.12.2016 of
the Hon’ble Supreme Court in the case of All India Power Engineer
Federation & Ors. v. Sasan Power Limited & Ors. reported at (2017) 1 SCC
487, wherein the Hon’ble Supreme Court has held that any deviation in
the tender documents is required to be carried with the prior approval
of the concerned State Commission.

MOP in order to ensure the sustainability of the electricity market and
in the larger public interest, issued a direction dated 27.08.2018 under
Section 107 of the Electricity Act, 2003 for allowing pass-through of any
changes in domestic duties, levies, cess and taxes imposed by the Central
Government/ State Governments leading to corresponding changes in

cost after the award of bid. That the MoP had issued directions dated
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6.40.

6.41.

7.1.

27.08.2018 and are binding in nature and the same are required to be
adhered by the Respondent without any deviations.

The Petitioner is also entitled to get carrying costs from the date of
incidence in compliance of the settled principles of time value of money
and restitution.

The Petitioner has already placed on record a copy of the invoices from
suppliers, bill of entries and challans towards Inverters, solar modules,
and other equipment, as well as a copy of Chartered Accountant
Certificate duly substantiating and supporting the claim raised by the
Petitioner in the instant Petition and a certificate from independent
engineer duly confirming that the same solar inverters and modules
have been installed at the project site against which the claim has been
raised in the instant Petition.

The Respondent submitted the additional written submission and has
reiterated the submission as made reply and further contended as
under:

The present petition has been filed by the Petitioner seeking
declaration of the following events as a Change in Law in terms of Article
9 of the Power Purchase Agreement dated 08.07.2020 entered into

between the Petitioner and Gujarat Urja Vikas Nigam Limited.
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7.2.

7.3.

7.4.

7.5.

The entire purpose of a tariff based competitive bid is to provide
certainty of tariff and the restricted change in law clauses in such PPAs
have been approved by the Commission. Once PPA is signed by both
parties, the terms of the same cannot be changed. The Petitioner cannot
raise any issues of viability or equity or any other regulatory or financial
aspect other than the PPA terms. Further it is submitted that the
regulatory and financial certainty requires that the terms agreed to in
the PPA are treated as sacrosanct and final.

It is submitted that in terms of the PPA, any change in law is to be
approved by the Commission after consideration of the terms of the PPA
and further even if change in law is to be considered, it is subject to
verification of the documents/evidence and computation and the relief
only as provided in the PPA and no relief de hors the PPA can be
considered.

After following the competitive bidding process once a PPA has been
entered into, the rights and obligations of the parties are governed in
terms of the PPA and no other document can be relied upon to draw the
intent of the parties.

The change in law does not include all events which are not foreseeable

but rather can be considered only based on specific terms. There may be
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7.6.

7.7.

an agreement wherein there is no change in law and all risks and
rewards of any change in law have to be borne by the developer. There
is no provision that the entity cannot undertake risks beyond its control.
In every contract, particularly long-term contract there is a risk for both
parties. This is particularly when the tariff is fixed for the term of the
contract. The contract provides for the distribution of risks among both
the parties. The bidders have to consider various parameters and
contours and merely because some of the parameters may have changed
or the successful bidder is faced with additional expenditure or costs or
circumstances not envisaged does not mean that the same has to be
compensated from the Procurer. The bidding is not intended to only
ensure the interests of Power Producer. If the interpretation of the
Petitioner is accepted, this would mean that all risks are with the
Respondent.

The intent of the competitive bidding is to ensure certain, economic and
competitive tariff for power procurement which is in consumer interest.
The tariff being subjected to change every time the Producer feels that
it had incurred expenditure not accounted for in the bid would render
the purpose and intent of competitive bidding redundant. Further

without prejudice to the above contentions, in the present case, in fact
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7.8.

7.9.

7.10.

the Petitioner could foresee that there could be GST and the Petitioner
was aware that it is not covered in the Change in law and this is why the
Petitioner had raised the issue in the pre-bid conference and therefore
the contentions of the Petitioner are even otherwise, erroneous.

The bid and PPA provide for risk allocation. If there is any event which
falls within the scope of Force Majeure or Change in law and the
Petitioner has fulfilled the requirements thereof, the Petitioner can
claim relief as provided in the PPA. Any other risk is to the account of
the Petitioner. In the present case, in case of certain event, the developer
is entitled to claim change in law and the Procurer has to bear the
additional cost and in other events, the developer has to bear the costs.
The developer cannot claim all alleged additional costs from the
procurer. If this was so, there is no purpose in entering into the PPA and
provide for terms.

In regard to the above reliance is placed on the judgement of the Hon’ble
Supreme Court in ONGC Ltd. v. Saw Pipes Ltd., (2003) 5 SCC 705

The intention in the present case is clear not only from the terms of the
PPA but the Order dated 15.03.2018 in Petition No. 1706 of 2018 passed
by this Commission in relation to change in law clause (as per Article

9.1.1(a)) as well as the pre-bid clarification as explained hereinbelow.
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7.11.

7.12.

In the Order dated 15.03.2018, the Commission had approved the
Change in Law such as Article 9.1.1(a) in the present case on the basis
that allowing change in law during construction period as per Clause
5.7.2 of the Guidelines would lead to excessive litigations and
complications and it was noted that the clause was in relation to
operation period. The Commission had specifically discussed and
upheld the restriction and limitation of the change in law clause to the
operation period and upheld the exclusion of the change in law for
construction period. Thus, it is clear that both Respondent and the
Commission had considered that the clause [9.1.1(a)] covered only
operation period. Further the above interpretation is also in keeping
with the interpretation of the Hon’ble Tribunal in Appeal No. 210 of
2017 dated 13.04.2018 in case of PPA with Adani Power Limited (as
dealt with hereinbelow). Both these judgments/orders were in
existence at the time of bid deadline date and therefore, the bidders even
in the present case, were aware of the interpretation of the Change in
Law clause under Article 9.1.1(a).

Itis thus clear that Respondent had intended that the present PPA would
not cover the changes in construction period except for the certain

specific events provided in Article 9.1.1(b) and this was accepted by all
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7.13.

7.14.

7.15.

7.16.

bidders. This was also the interpretation of the bidders, and in fact of the
Petitioner in particular, which is clear from the pre-bid meetings.

The Petitioner itself during the arguments had contended that the clause
has to be seen from intention of the parties but when the intention was
pointed out in view of the pre-bid clarification wherein the Petitioner
itself had stated that current definition of change in law would not cover
GST, the Petitioner had sought to contend that the same has to be
interpretation of the Court. Even otherwise, the interpretation of the
court as prevailing on bid deadline date was that such clauses would be
limited in scope.

Due regard is required to be given to the sanctity of the terms and
provisions of the Power Purchase Agreement executed between the
parties. The Courts cannot create or write or rewrite contracts between
the parties.

In this regard, the Respondent refer to the recent decision of the Hon’ble
Supreme Court in Haryana Power Purchase Centre -v- Sasan Power Ltd.,
(2024) 1 SCC 247

The reliance by the Petitioner on the principle of contra proferentem is
misplaced. The principle of contra proferentem are not applicable to the

terms of a commercial contract:
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7.17.

7.18.

7.19.

7.20.

a. Rashtriya Ispat Nigam Ltd. v. Dewan Chand Ram Saran, (2012) 5 SCC

306:

b. Export Credit Guarantee Corpn. of India Ltd. -v- Garg Sons

International, (2014) 1 SCC 686

The contention that the contract is standard form is incorrect. This is a
tender document, and the Petitioner had ample opportunity to seek
clarifications and in fact did seek clarification and was specifically
informed of the terms and the Petitioner chose to participate in the bid.
In any event this is not the case where two interpretations are possible
to terms of the PPA. The terms of the contract were agreed to by the
Petitioner at the time of signing of the PPA and the Petitioner cannot |
resile from the terms of the PPA at a later stage only because it is not
convenient.

The Petitioner has relied on the decision in Nabha Power Limited v.
PSPCL (2018) 11 SCC 508) for the business efficacy principle but the
said decision is in fact in favour of Respondent.

The Petitioner has also relied on Union of India -v- D. N. Revri, (1976) 4
SCC 147. The above has been considered with and dealt with by the

Hon’ble Supreme Court in Nabha Power Limited (2018) 11 SCC 508
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7.21.

7.22.

7.23.

(supra) at the finding is in support of Respondent and not the case of the
Petitioner.

The Petitioner has relied on Shivshakti Sugars Limited v. Shree Renuka
Sugars Limited and Others (2017) 2 SCC 729 which is not applicable to
the present case at all.

The Petitioner is claiming business efficacy on one hand to interpret the
PPA and claiming legitimate expectation on the other hand. There is no
principle of legitimate expectation in cases of contract. Even otherwise,
there could not be any such expectation that all changes in taxes would
be allowed. There was no promise made by any authority. The draft PPA
was available, and the Petitioner participated on the basis of a limited
change in law clause. Further the Petitioner willingly executed the PPA
with a limited change in law clause. It therefore cannot be claimed by
the Petitioner that it had any expectation contrary to such specific terms
in the PPA.

There is no arbitrariness or unreasonableness or inequity or unfairness
in having a limited change in law clause and in any case such issues
cannot be raised in case of contracts. There was no compulsion on the
Petitioner to participate and execute the PPA and it was entirely the free

will of the Petitioner. In Excise Commissioner v. Isaac Peter (1994) 4 SCC
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7.24.

7.25.

7.26.

7.27.

7.28.

104, the Hon’ble Supreme Court has recognized that doctrine of fairness
or reasonableness does not apply to contracts.

The change in law claim can only be considered in terms of Article 9 of
the PPA which has a limited scope.

Article 9.1.1(a) would not cover any other transactions/levies besides
those which have an impact on the final output of electricity, and
therefore GST on inputs would not be covered.

The customs duty and GST claimed is not on generation of electricity by
the Petitioner being final output in the form of energy nor on sale of
electricity by the Petitioner.

In regard to Article 9.1.1(b), only specific taxes and duties have been
considered and that too which have direct effect on project cost. The
same does not include GST.

The fact that GST is excluded from the ambit of change in law is clear
from the Responses to Specific Queries raised by the Bidders in the pre-
bid meeting. During such time, there was a specific suggestion of the
bidders to remove the restriction of Change in law clause only on sale of
electricity and it was specifically remarked that the Change in Law
clause would not include changes in GST. Such suggestion in context of

Article 9.1.1(a) and expanding the scope of Article 9.1.1(b) was not
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7.29.

7.30.

7.31.

accepted and it was clarified that the bidder has to consider all other
factors while quoting their bids and no liability shall arise on the
Respondent due to such other factors.

It was the Petitioner itself who had raised this issue and specifically
stated that current definition of change in law would not cover GST. The
Petitioner having admitted to the definition and its implications cannot
now claim that the change in law now includes GST.

One of the bidders had specifically raised the issue of GST and stated
that the same would not be covered under the current definition of
Change in Law. In this regard, the Respondent had clarified that only
specific taxes are included and there is no change to be made to the PPA.
This means that the PPA clause does not include GST. No other levy can
be included other than those specifically referred to in the PPA. Further
the bid clarification had also specified “Bidder shall consider all other
factors while quoting their bids and no liability shall arise on GUVNL due
to such other factors.” If the interpretation of the Petitioner is correct
that other instances were to be included, this clarification would be
redundant.

However, the Respondent intended to allow only specific taxes and

duties as change in law which were specified in the PPA and not others.
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7.32.

7.33.

7.34.

GST is not included in the taxes specified in Article 9 and even in case of
taxes and duties specified in Article 9.1.1(b), the same is limited to the
solar PV Modules and no other parts or equipment.

The Hon’ble Appellate Tribunal of Electricity in the case of Adani Power
Limited v Central Electricity Regulatory Commission and Others, in
Appeal No. 210 of 2017 decided on 13.04.2018 had examined similar
Change in Law provision namely Article 13 of the PPA dated 06.02.2007
(Gujarat-01 PPA).

The PPA consciously restricts the change in law in terms of taxes, levies,
etc. and obliges the Power Producer i.e. the Petitioner to bear all other
charges. In fact, this has already been held by the Hon’ble Tribunal in
Appeal No. 210 of 2017 (supra). The change in law clause under Article
9.1.1(a) are similar to the PPA in the case of Adani Power Limited
wherein the Central Commission had refused to the claim of change in
law and the same has been upheld by the Hon’ble Tribunal.

Article 9.1.1(b) recognizes certain specific taxes and duties and for any
claim under the same, the Petitioner has to satisfy the requirements of
Article 9 including demonstrating a change in the said specific taxes and
duties and that there has been direct impact on the Project Cost and such

impact is substantiated and proved and there is no means for the
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7.35.

7.36.

petitioner to mitigate such additional costs. Article 9.1.1(b) does not
include GST and therefore there cannot be any change in law in respect
of GST.

The Petitioner has sought to rely on decision of the Hon’ble Tribunal in
GMR Warora Energy Limited v. CERC in Appeal No. 111 of 2017 dated
14.08.2018. The Petitioner has sought to rely on the above decision for
the interpretation of the clause in the Change in Law for supply of power.
The Petitioner is claiming that the said judgment was existing at the time
of the bid submission; however, this is clearly an afterthought and the
Petitioner had not considered the said judgment to be applicable on the
date of bid submission, since the Petitioner itself had raised the issue
that the Change in Law clause would not cover GST during the pre-bid
conference. There was no reason to seek any change in the clause if the
interpretation of the clause already included the GST. The Petitioner is
raising such issues as an afterthought to claim undue gains and tariff
which is contrary to consumer interest and the purpose of bid.

The said judgment is not applicable to the facts of the present case and
the decision of the Hon’ble Supreme Court at Page 144 of Petitioner’s
WS also does not support the case of the Petitioner. The Petitioner has

not referred to any specific paragraph in the judgment.
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7.37.

7.38.

7.39.

The expression “made applicable for supply of power” is very different
from the expression on the “generation of electricity (leviable on the final
output in the form of energy) or sale of electricity”. The expression used
is electricity with a further qualification that of final output in the form
of energy. This, therefore, would specifically exclude the inputs for
generation and only refers to generation of electricity. When there is a
reference to generation and sale separately, the expression sale of
electricity cannot be said to refer to “generation” also. In this context,
sale of electricity and supply of power are very different. The sale of
electricity would also refer to electricity as final output in form of
energy.

The Petitioner has sought to contend that production, transmission,
delivery and consumption of electricity are simultaneous, but this does
not support the case of the Petitioner. The Petitioner has sought to rely
on the decision in State of Andhra Pradesh v. National Thermal Power
Corporation (2002) 5 SCC 203 which was on a completely different
aspect and does not relate to interpretation of the change in law clause.
This is also clear from the fact that while considering the above clause
in GMR Warora PPA, the Hon’ble Tribunal did not consider the decision

in Appeal No. 210 of 2017 which was rendered in case of Adani Gujarat
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7.40.

7.41.

7.42.

PPA. The Hon’ble Tribunal did not set aside the judgment in Appeal No.
210 of 2017 and indeed the judgment could not be set aside since it
would require a higher bench strength which was not so in case of GMR
Warora or Adani Rajasthan.

The judgment in GMR Warora case relies on the decision in another case
of Adani Rajasthan. In both cases, the PPA did not exclude change in law
as is clear from the other clauses in the PPA other than taxes and duties.
Unlike in the said case, the specific intention in the present case was to
exclude the applicability of change in law during construction period
except to the extent of specified taxes. This is clear from the fact that
Article 9.1.1(a) is dealt with in Article 9.2.1 which is for operation period
and Article 9.1.1(b) is dealt with in Article 9.2.2 which is for construction
period - relating to project cost.

The Petitioner has sought to distinguish the judgments relied on by the
Respondent based on alleged difference in facts but is itself relying on a
judgment which is on a completely different term of the PPA. On the
other hand, the Respondent is relying on the judgments which are
interpretation of similar PPA terms as in the present case.

The Hon’ble Supreme Court has deprecated the practice of the Courts

bypassing the earlier decisions based on minor differences in the facts
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7.43.

7.44.

7.45.

7.46.

7.47.

as grounds to do so. The Respondent refer to the decision in Official
Liquidator v. Dayanand, (2008) 10 SCC 1:

The Petitioner has sought to rely on the decision of the Hon’ble Supreme
Court in Asst. Collector Central Excise Vs National Tobacco Company,
reported at (1972) 2 SCC 560 however, the said judgment does not state
what the Petitioner is contending. There is no issue of taxation on supply
of power.

Further, the Petitioner has relied on the decision of the Hon’ble Tribunal
dated 27.04.2021 in Appeal No. 172 of 2017 in Coastal Gujarat Power
Limited v. CERC & Ors, which in fact is also in favour of Respondent. The
said decision is based on the fact that PPA gives an express right if the
event qualifies as a CIL event .

The Petitioner has in the arguments sought to claim that Article 9.1.1(a)
would be rendered redundant if the interpretation of Respondent is
accepted as there is no taxes on generation of electricity and sale of
electricity.

There is no issue of redundancy since this was the specific intention as
held in the decision dated 15.03.2018 of the Commission.

Change in law clause provides for certain scenarios and it is entirely

possible that some scenarios do not arise at all for the entire term of the
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7.48.

7.49.

PPA. This is also similar to Force Majeure Clause where also it is possible
that some events would never arise. A long-term contract may provide
for certain situations which may or may not arise. There is nothing
erroneous in this.

Further merely because the issue has not arisen yet, does not mean that
it cannot arise in future. The PPA is for 25 years and the 9.1.1(a) covers
the operation period and it has only been 2 years. In any case, even if the
event never takes place, this still will not mean that the clause is
redundant.

The Petitioner has sought to claim that there is subsidization by the
Petitioner though the Petitioner has not clarified who the Petitioner is
subsidizing. Such contention is completely frivolous, misconceived and
unsustainable. The Petitioner pays taxes and duties as per law and the
same cannot be claimed as subsidization. On the other hand, the
Petitioner is entitled to tariff for the electricity supplied by it as per the
PPA. The tariff is as per the bid by the Petitioner itself. The Petitioner
was well aware of the terms of the PPA and it was open to the Petitioner
to bid after considering all factors. The Petitioner was aware that it was
not entitled to any increase in tariff for any event which are not

specifically included in Article 9 and specifically the Petitioner was
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7.50.

aware that any change in GST would not entitle it to raise any claim
against GUVNL. Therefore, the Petitioner would have incorporated the
same in its bid and if the Petitioner has not, the same is to its account.
Having hedged out other bidders, who may have accounted for the same,
the Petitioner cannot now claim a higher tariff. In fact, it is now the
Petitioner who is seeking to subsidize its operation at the cost of GUVNL
and consumers in the State of Gujarat by claiming higher tariff that it is
entitled to.

The reliance on Guidelines is not correct nor can the Petitioner raise any
issue on deviations. The Guidelines under Section 63 are for conduct of
the competitive bid process and for adoption of tariff by the Commission
and signing of the PPA. Once the bid is concluded, the PPA is signed, the
tariff is approved by the Commission, there can be no further reliance
on the Guidelines to claim relief de hors the PPA. The Commission in the
present case has already adopted the tariff under Section 63 vide Order
dated 20.07.2020 in Petition No. 1874 of 2020 and therefore, no further
issue can be raised that the PPA or the bid is contrary to Guidelines. The
Petitioner is in effect challenging the Order dated 20.07.2020 which

cannot be done by way of the present proceedings. In fact, the Petitioner
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7.51.

7.52.

7.53.

7.54.

has itself proceeded on the above basis of the PPA and the adoption and
implemented the project; it cannot now raise any issue.

The Petitioner had referred to the PTC judgment (2010) 4 SCC 603 that
regulations override the PPA. In the present case, there is no regulations
which are contrary to the PPA. Therefore, this principle does not apply.
Guidelines are not equivalent to Regulations and in any case, once the
PPA is entered into, the rights and obligations of the parties are as per
the PPA (as recognized in decisions of the Hon’ble Tribunal in Appeal
No. 210 of 2017 and Appeal No. 283 of 2015 hereinbelow).

As already held by the Hon’ble Tribunal in Adani Case (supra), once the
PPA has been entered into, the rights and obligations of the parties are
as per the PPA. In the said case, the Generators had sought to rely on
Guidelines in context of the Change in Law clause under the GUVNL
Adani PPA (Bid - 01) and the Hon’ble Tribunal in Appeal No.210 0of 2017
dated 13.04.2018 had upheld the restricted change in law clause.

The Hon’ble Tribunal in case of Nabha Power Limited v. Punjab State
Power Corporation Ltd in Appeal No. 283 of 2015 dated 17.05.2018 has
held that the PPA is the binding document.

Further the Commission had already considered the restrictive change

in law event clause formulated by the respondent for competitive
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7.55.

7.56.

procurement of renewable energy. The Commission in Order dated
15.03.2018 had already approved the deviation and the restricted
change in law clause. In the present case assuming but not admitting
that there is any deviation, the same would be with reference to the
restrictive clause already approved by the Commission to include
certain change in law events. These cannot be called as impermissible
deviations when the same are to include certain additional change in
law events and therefore the inclusion is towards what is otherwise
comprehensively covered as change in law events under the Guidelines
dated 03.08.2017.

The Petitioner had participated and submitted the bid based on the bid
documents made available to the Petitioner and the pre-bid
clarifications issued and duly acknowledging and accepting the terms
and conditions therein.

The Petitioner had also submitted the signed draft PPA along with the
bid as per portal requirement and thus the Petitioner had accepted all
terms and conditions of the PPA including the change in law. It is
therefore not open to the Petitioner to now question the terms of the

PPA.
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7.57.

7.58.

7.59.

The Respondent had awarded the Letter of Award based on such bid and
acceptance of the terms and conditions of the PPA and the terms cannot
now be challenged by the Petitioner. Having participated in the bid and
entered into the PPA willingly and being aware of the terms of the PPA,
it is not now open for the Petitioner to claim any change in the terms of
the PPA and seek impact of any charges contrary to the express
provisions and stipulations contained in the contract.

The Respondent had filed the Petition for adoption of tariff and had
placed the copy of the draft PPA with the change in law before the
Commission in such proceedings. The Commission had passed the Order
dated 20.07.2020 in Petition No. 1874 of 2020 adopting the tariff and
directed for submission of duly signed PPAs which was done by the
Respondent. There was no objection or challenge in the proceedings
about the change in law clause. Further the Petitioner has not challenged
the Order. Further Respondent had communicated to the Commission
the bid documents inclusive of the draft PPA vide Letter dated
06.02.2020 while intimating the initiation of the competitive bid.

Thus, the Commission has accepted the competitive bid carried out on
the basis of the bid documents and the PPA and further directed the

Respondent to sign such PPA. The said order has attained finality. The
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7.60.

7.61.

7.62.

7.63.

Petitioner had also accepted the same and executed the PPA. The
Petitioner cannot now claim that any issue with the PPA or the bid.

The reliance of the Petitioner on All India Power Engineer Federation &
Ors. v. Sasan Power Limited & Ors.,(2017) 1 SCC 487 is misconceived.
By way of the present proceedings the Petitioner is attempting to
challenge the Order dated 20.07.2020 and seek directions for changing
the terms of the PPA based on which tariff based competitive bid was
initiated and carried out and after having executed the PPA, such actions
are not permissible.

The Petitioner had executed the PPA dated 08.07.2020 without any
reservation and conditions. The PPA dated 08.07.2020 was signed after
the draft of the same was approved by the Commission on 20.07.2020
and the PPA has been executed in accordance with Order dated
20.07.2020. The Petitioner had therefore accepted and implemented the
Order dated 20.07.2020. There was no objection or challenge to such
Order by the Petitioner. Having executed the PPA in pursuance to Order
dated 20.07.2020, it is not open to the Petitioner to challenge the terms
of the PPA.

The Petitioner cannot belatedly seek to modify the terms of the PPA

entered into as an afterthought and after having executed the PPA.
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7.64.

7.65.

7.66.

7.67.

The Commission had specifically discussed and upheld the restriction
and limitation of the change in law clause to the operation period and
upheld the exclusion of the change in law for construction period.

In view of the discussions with bidders and representations from the
bidders, the above clause relating to the change in law provision was
modified to incorporate something the bidders sought.

The Commission had been duly informed about the above change vide
Letter dated 28.05.2018. The RFS dated 28.06.2018 was issued by
Respondent providing for the addition of introduction of safeguard duty
and/or anti-dumping duty. The bid process and tariff discovered was
finally approved by the State Commission vide Order dated 19.06.2019
in Petition No. 1768 of 2018.

The addition of customs duty in the change in law was also in favour of
the bidders and was added pursuant to the discussions with the bidders
during pre-bid conference and the adoption of tariff for the same stood
approved in the Order dated 20.07.2020 in Petition No. 1874 of 2020. In
addition, in subsequent competitive bids also, similar clause was

considered, and the tariff has been adopted.
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7.68.

7.69.

7.70.

In the present case, the bidding documents inclusive of the draft PPA
with the present change in law clause was duly forwarded to the State
Commission with the intimation of the initiation of the bid.

Even if there is any procedural issue on the approval of the change in
law clause, on the merits, the change in law clause as used in the bid
stands approved by the Commission and in any case, the change in law
clause is in keeping with the protection of the consumer interest and
reducing uncertainties and excessive litigations and complications
while providing requisite compensation to the bidders. The change in
law clause is balanced and reasonable. Therefore, such clause and PPA
should be approved. Itis well settled principle that the procedural issues
cannot be allowed to override justice.

If the contentions of the Petitioner are accepted that there is a deviation
from the bid guidelines without approval of the Commission, this would
mean that the bid terms and conditions were not valid, and it would
result in the bid being scrapped (which is not permissible once the
approval has been given by the Commission). It cannot lead to a new
provision being read into the PPA contrary to the terms on the basis of
which bids were invited. In case of a bid, a number of bidders participate

on the basis of the specific bid terms, and it would be unfair and
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inequitable to such bidders to change the bid terms subsequently.

Further the Petitioner has hedged out other bidders who had bid on the

basis of the draft PPA and had been willingly to accept the terms of the

PPA. The Petitioner cannot be allowed to render the bidding process

redundant nor seek to change the terms of the PPA.

7.71. The Hon’ble Courts have consistently emphasized on the importance of

sanctity of bidding process and contract.

d.

C.

State Bank of Haryana and Others -v- Jage Ram and Others (1980)
3 SCC 599

Har Shankar and Others -v- The Dy. Excise and Taxation Commr.
And Others (1975) 1 SCC 737

Larsen & Turbo Ltd. Vs Union of India (2011) 5 SCC

7.72. A party having participated in the bid cannot challenge the tender

conditions or bid. In this regard the Respondent refer to the following

decisions:

a.

b.

C.

B.S.N. Joshi & Sons Ltd. -v- Nair Coal Services Ltd., (2006) 11 SCC
548.
Excise Commissioner v. Isaac Peter (1994) 4 SCC 104.

Tafcon Projects (I) (P) Ltd. -v- Union of India, (2004) 13 SCC 788.
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7.73.

7.74.

National High Speed Rail Corporation Limited -v- Montecarlo
Limited and Another 2022 SCC OnLine SC 111.

Har Shankar -v- Excise & Taxation Commr., (1975) 1 SCC 737.
Meerut Development Authority —-v- Assn. of Management Studies,
(2009) 6 SCC 171.

Monnet Ispat and Energy Ltd -v- Union of India & Anr., 2016 SCC
Online Del 5456.

Jagruti Welfare Organization -v- State of Odisha and Ors.
(11.05.2018 - ORIHC) : MANU/OR/0328/2018.

Opaque Infrastructure Pvt. Ltd. -v- Union of India and Ors.

(26.03.2015 - DELHC) : MANU/DE/0964/2015.

The Petitioner has sought to rely on the decision dated 02.06.2021 of
the Central Commission in Petition No. 721/AT/2021 but has not
produced nor quoted the said judgment. In any case, the decision of the
Central Commission is not binding on the Commission which in any case,
does not take into consideration the above judgments.

The Petitioner has vaguely referred to Section 70 in the Written
Submissions without any context. Section 70 has no relation to the
aspect of Guidelines. Section 70 of the Contract Act 1872 does not apply

to the present case. The Petitioner and Respondent have entered into a
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7.75.

PPA and therefore the rights and obligations are under the PPA. Section

70 cannot apply when there is a contract. There has been no act done by

the Petitioner for Respondent nor delivery of any goods on a non-

gratuitous basis. The sale of electricity, if any, in the present case, would

be under the PPA for which the Petitioner would be entitled to tariff as

per the PPA. The PPA recognizes that all taxes and duties is the

obligation of the Petitioner (Article 3.1(ix)).

Section 70 thus applies only if there was no contract and therefore has

no application to the present case. In this regard, the Respondent has

made reference to the following judgments:

d.

Alopi Parshad and Sons Ltd. v. Union of India, (1960) 2 SCR 793
- Para 24

State of W.B. v. B.K. Mondal and Sons, 1962 Supp (1) SCR 876 :
AIR 1962 SC 779 - Para 14, 18, 19

LothamasuSambasiva Rao v. ThadwarthiBalakotaah, 1972 SCC
OnLine AP 160 : AIR 1973 AP 342 - Para 180

Pundit Prem Raj v. ‘DLF’ Housing & Const. P. Ltd. & Anr. 2012

SCC Online Del 3893 - Para 39
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7.76.

7.77.

7.78.

The payment of GST is by the Petitioner and is not on behalf of
Respondent. Therefore, there cannot be any claim for any compensation
for the Petitioner having paid GST as applicable to the Petitioner.

It is submitted that there cannot be any claim either under Section 70 or
in equity. The tariff and change in law can only be as per the PPA and
there can be no relief de hors the PPA. When there is no change in law,
there cannot be any restitution or compensation. Even otherwise, there
is no provision of restitution provided for change in law in the PPA.

The reliance by the Petitioner on the Communication dated 27.09.2022
is not correct. The said communication was only to SECI, NTPC and
NHPC and is not applicable to Respondent or the present PPA. The above
communication is neither a law nor even a direction to Respondent or
this Commission. Even otherwise, the communication specifically states
that the implementing agencies may consider the hike in customs duty
and GST unless the same is disallowed by specific provisions in the tender
documents/contracts. Even in the said Letter, the role of the contract is
recognized. There is no mandate for consideration for change in law
irrespective of other circumstances or terms of the contract. Therefore,
the Petitioner will be entitled to relief (if any) on account of imposition

of GST as Change in Law only on satisfaction of the conditions
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7.79.

7.80.

7.81.

mentioned in the Change in Law provisions of the PPA. Since the PPA
does not recognize under change in law, change in GST, the Petitioner is
not entitled to any relief. There can be no consideration of GST contrary
to consumer interest and resulting in increase in tariff when the same is
not provided in the PPA.

The Petitioner has relied on the Clause 6.2(4) and 5.10 of the Tariff
Policy. Clause 6.2(4) specifically recognizes that the prescribed
treatment of change in law is “unless provided otherwise in the PPA”.
Therefore, there is nothing wrong in the PPA providing for restricted
change in law. Such clauses in the PPA have also been approved by the
Hon’ble Tribunal in the above case of Adani Power Limited.

The PPA terms cannot be ignored, and, in any case, no issue can be raised
on the PPA terms after the tariff has been adopted, PPA has been signed.
Further Clause 5.10 of the Tariff Policy 2016 is with reference to general
approach to tariff and does not apply to the present case. In the present
case, the tariff has already been agreed to in the PPA. The Petitioner had
participated in the bid and had submitted a bid tariff being fully aware
of the terms of the PPA including the restrictive change in law clause. It
was also clarified in the Pre bid meetings that the bidders have to

account for all other changes. The Tariff Policy 2016 does not provide
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7.82.

that the terms agreed to by the parties should be ignored and the
Generator be granted relief contrary to the PPA. Further Clause 5.10
refers to financial turnaround/restructuring plans and the same is not
applicable in any case to the Petitioner.

The Petitioner has sought to rely on Section 61(d) of Electricity Act,
2003 which is not applicable to the present case. There is no tariff
determination on cost plus basis. Section 61 is relevant while
determining the terms and conditions of tariff by way of regulations
whereas in the present case, the tariff is by way of a competitive bid and
stands adopted. The change in rates of GST is not included in change in
law. There is no principle under Electricity Act, 2003 or otherwise,
which requires the grant of relief contrary to the PPA. When there is no
change in law in terms of the PPA, there cannot be any compensation or
restoration. Even otherwise there is no provision for
restoration/restitution in case of change in law. There is no issue of
reasonableness in case of a contract. The rights and obligations of
parties are governed by the contract (PPA in this case) and not by what
is reasonable or unreasonable. The Petitioner being obliged to pay GST
is not a reason for the Petitioner to claim the same from Respondent.

The Petitioner is only entitled to tariff as per the PPA.
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7.83.

7.84.

7.85.

7.86.

7.87.

Even when the terms and conditions for tariff determination are
specified by the Commission, it is recognized that such terms and
conditions are ceiling norms, and the generating company can agree to
a better or improved norm.

The Tariff Regulations notified by the Central Commission also
recognize that the norms are ceiling norms, and the generating
companies can agree to an improved norm (Regulation 65 of the Tariff
Regulations 2019). This is because such improved norms would lower
the tariff for the consumers. In the present case, when the Petitioner has
agreed to a limited change in law clause, it is bound by the same.

The Petitioner has relied on the Electricity (Timely Recovery of costs
due to Change in Law) Rules 2021 which is not applicable to the present
case. The Rules were notified on 22.10.2021 and came into force on the
date of their publication in the Official Gazette.

The Rules are prospective in nature and the Rules itself note that they
would come into force from the date of its publication in the Gazette.
This has also been clarified by the Ministry of Power in the Letter dated
21.02.2022.

The change in law event claimed by the Petitioner is for Notifications

dated 01.02.2021 regarding Basic Customs Duty and Notification dated
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7.88.

7.89.

7.90.

30.09.2021 regarding GST rates, i.e. prior to Notification dated
22.10.2021. Therefore, the said Rules would not apply to the present
proceedings.

Further the Petitioner cannot render the specific provision for
applicability of the Rules from a certain date redundant by claiming that
the governing principle has to be applied even though the Rules are not
applicable.

The Rules themselves recognize the definition of change in law and the
impact of change in law to be considered as per PPA if so, provided in
the PPA.

The Rules define the term “change in law” and state that “change in law
in relation to tariff, unless otherwise defined in the agreement, means”.
It provides that it would apply in the absence of there being a definition
in the Agreement. If there is a definition in the Power Purchase
Agreement dealing with Change in Law, the scope of the term Change in
Law will be as per such an Agreement entered into. In the present case,
the PPA provides for the change in law and therefore the same are to be

applied.
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7.91.

7.92.

7.93.

The contention of the Petitioner that it has to be allowed all necessary
and reasonable extra costs is completely absurd, erroneous and
contrary to the intent and purpose of a contract.

The PPA has a provision for compensation in relation to change in law
events and any claim for compensation has to be in accordance with the
same only. There cannot be any claim for any alleged necessary or
reasonable extra costs beyond the tariff. The Petitioner has agreed to
establish the project and supply electricity at a particular tariff and the
Petitioner is bound by the same. The parties are free to decide the scope
of risks and the risk of change in rates of GST and other such taxes except
those recognized under the Article 9 of the PPA is on the Petitioner.
Further there cannot be any claim for carrying cost even for the change
in law events under the PPA.

Even if the Petitioner is entitled to any compensation for change in law,
the Petitioner can only claim the impact of the increase in specific tax or
duty and cannot claim any compensation for the expenditure incurred
by the Petitioner, if any, related to interest or penalties payable to the
authorities. This is not an impact of change in law but conduct of the
Petitioner. The Petitioner is expected to act prudently and minimize the

costs and any interest or penalty imposed on the Petitioner cannot be
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7.94.

7.95.

7.96.

7.97.

claimed as pass through to GUVNL/distribution licensees and therefore
the consumers at large.

The Petitioner is required to substantiate the impact of change in law
including but not limited to the furnishing of the certificate which should
contain text stating that the adjustment in the Tariff Payment is directly
as aresult of the Change in Law and that the certificate correctly reflects
the increase or decrease in costs (as required under Article 9.2.3).
Further the Petitioner has to establish one to one correlation to
demonstrate that the equipment for which claim is being raised has
been actually utilized in the Project.

In addition, it is submitted that the compensation for change in law
claim is only to the extent of the plant and machines which are installed
and Commissioned by the Commissioning date with which the
Petitioner commences the supply of power. [t cannot extend to any plant
or machines installed or commissioned or added subsequent to the
Commissioning Date.

The Petitioner had sought for applicable carrying cost for restoration to
the same economic position, it has not provided any details of the cost
allegedly incurred and further has not substantiated the basis for such

claim when there is no principle of restoration to the economic position
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7.98.

7.99.

7.100.

7.101.

in the PPA. Without such a provision, the prayer of the Petitioner cannot
be granted.

The PPA in the present case does not have any provision entitling the
Petitioner for any interest due to the implications of the change in law.
Article 9.2.2(b) provides for a specific formula and the formula therein
all aspects and no further aspect of any interest or otherwise can be
claimed. There cannot be any further consideration other than formula.
The relief admissible to the Petitioner, if any, has to be considered
within the confines of the PPA. It is not permissible to fashion any relief
contrary to the terms of the PPA.

Further in the present case, the PPA provided a fixed mechanism to
address any change in law in terms of Article 9.1.1(b) - which is by way
of a formula under Article 9.2.2. Therefore, there cannot be any relief or
compensation or costs de hors the said formula. There is no provision
for any other costs or relief or compensation to be allowed other than
the specific mechanism provided therein. The admissible claim of
compensation, if any, is to be restricted to the computation provided in
Article 9.2.2 of the PPA. There is no other relief or general provision of

relief in case of changes in law.
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7.102.

7.103.

The PPA provides for the distribution of risks among both the parties
and in the present case, the parties are well aware that there cannot be
any payment until the approval of the Hon’ble Commission of the change
in law (Article 9) and further that the contract does not provide for any
interest or carrying cost or even refer to restitution. The parties have
agreed to the procedure of approval of the Hon’ble Commission for
change in law and further the parties have agreed to a specific formula
for computation of impact of the change in law without any provision
for carrying cost. If the PPA does not provide for carrying cost, the same
is what has been agreed to between the parties and therefore there
cannot be any argument of injustice or equity for the Petitioner to claim
any carrying cost.

The PPA only provides for the increase in project cost upon the
Respondent establishing the proof of payment of safeguard duty under
Article 9.2.2 and the methodology for increase in tariff is specifically
provided. Therefore, any impact for servicing the capital cost is included
in the same. The relation of project cost to IDC is not permissible. The
concept of IDC being allowed is related to the tariff determination under
Section 62 read with section 64 of the Act where the tariff elements are

individually determined and not in the case of change in law impact
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7.104.

7.105.

under the PPA in the present case and similar cases where the formulae
for determination of the impact is provided. The IDC cannot be
additionally considered as it would amount double benefits for the same
impact being given. Without prejudice to the contention that the Interest
During Construction cannot have been considered it is submitted that
even otherwise, the Interest During Construction is related only for the
period until COD.

Further in the present case, the PPA itself provides that there cannot be
any claim of any consequential relief. Therefore, the Petitioner can only
be entitled to the formula provided in the PPA and not any consequential
claim of interest or carrying cost.

Article 9.2.1 is similar to Article 13 in consideration in Appeal No. 210
of 2017 by the Hon’ble Tribunal wherein the carrying cost was denied.
Further Article 9.2.2, namely, for increase / decrease in tariff of 1 paise
/ unit for every increase / decrease of Rs. 2 Lakh per MW in the Project
Cost which shall be allowed upon submission of proof of payment made
by the Power Producer towards safeguard duty and/or anti-dumping
duty and/or customs duty to the concerned Authority and with due
approval of GERC is in fact even more specific than the provision in PPA

in consideration under Appeal No. 210 of 2017.
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7.106.

7.107.

7.108.

Article 9.1.1(b) which relate to construction period, there is a specific
formula under Article 9.2.2 and the formula therein includes all aspects.
The Petitioner is to be compensated by way of increase in tariff in terms
of the formula specified under Article 9.2.2 only and not in any other
manner.

In any event, there cannot be any consideration for individual tariff
elements in a competitive bid process under Section 63 of the Electricity
Act, 2003. There is no concept of consideration of individual tariff
elements in competitively bid process as bidders are required to give
the bid based on an all-inclusive tariff and the formula under Article
9.2.2 already provides for compensation. The amount of compensation
by way of increase in tariff under the formula has been computed based
on the worksheet for computation of levelized tariff for a solar project
considering all the elements of cost of generation for increase of Rs 2
lakhs / MW in the project cost.

It is settled principle of law that PPA is a meticulously thought through
contract and there cannot be any departure from the specific formula
provided in the PPA and express provisions cannot be disregarded. In
this regard, Respondent referred to the decision of the Hon’ble Supreme

Court in case of Haryana Power Purchase Centre v. Sasan Power Limited
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7.110.

7.111.

7.112.

and Others being Civil Appeal No. 11826 of 2018 dated 06.04.2023.
Though the said decision was not in the context of carrying cost but the
emphasis was laid down that the effect of change in law in construction
period is captured in Article 13.2(a) of the PPA in the said case.

The Petitioner has relied on principle of restitution in the decision of
Indian Council for Enviro-Legal v. Union of India and Others (2011) 8
SCC 161) which does not apply in the present case, since there is no
principle of restitution in the present PPA. There is no unjust
enrichment or injustice -the Respondent has not retained any benefit.
The Petitioner has relied on the decision of the Hon’ble Tribunal in the
case of Parampujya Solar Energy Pvt Ltd and Another v. Central
Electricity Regulatory Commission and others dated 15.09.2022 in
Appeal No. 256 of 2019. But the interpretation of the Petitioner of such
judgment is completely erroneous and misconceived.

The Petitioner has not provided any documents to substantiate its claim
of interest cost.

The Petitioner cannot make profit out of change in law claims. The
Petitioner cannot claim any interest rate when no costs have actually

been incurred.
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7.113.

7.114.

7.115.

7.116.

The Petitioner on one hand is claiming restoration to economic position
in the prayer and on the other hand is claiming late payment surcharge
as rate of interest. The late payment surcharge is not the interest
incurred by the Petitioner and does not compensate the Petitioner for
such interest costs. The late payment surcharge is the rate agreed in case
of late payment after invoice has been raised. In the present case no
invoice has been raised and there is no delay by the Respondent.

The Petitioner had during arguments relied on the judgment in Uttar
Haryana Bijli Vitran Nigam Limited v. Adani Power (Mundra) Limited
and Another (2023) 2 SCC 624 in relation to claim of interest at
compounding rates which cannot be accepted.

The Petitioner has also relied on the decision of the Hon’ble Supreme
Court in Vidarbha Industries Power Limited v. Axis Bank Limited
reported at (2022) 8 SCC 352 which relates to an entirely different
aspect. The issue is in relation to the insolvency and bankruptcy code
and relied on by the Petitioner does not refer to any principle of
compounded interest or inflationary interest.

The judgments referred to by the Petitioner also do not consider the
Article 13.5 of the PPA provides that there cannot be any consequential,

indirect or special damages. The alleged opportunity costs are indirect
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7.117.

7.118.

7.119.

and remote and cannot be considered even for damages for default by a
party, let alone for change in law.

There cannot be any carrying cost for the period of delay on part of the
Petitioner in filing the Petition or filing of supporting documentation.
The principle that the delays in filing Petition/information would result
in denial of carrying cost has been settled by Hon’ble Tribunal vide its
judgement dated 19.9.2007 in Appeal No 70 of 2007 in the case of
Maharashtra State Electricity Distribution Co. Ltd v. Maharashtra
Electricity Regulatory Commission, judgment dated 30.5.2014 in Appeal
No. 147,148 and 150 of 2013 in the case of Torrent Power Ltd v. Gujarat
Electricity Regulatory Commission and judgment dated 4.12.2014 in
Appeal No 45 of 2014 in Paschim Gujarat Vij Company Ltd and Ors v.
Gujarat Electricity Regulatory Commission.

The Hon’ble Tribunal in Punjab State Power Corporation Limited v.
Punjab State Electricity Regulatory Commission dated 22.04.2015 in
Appeal No. 174 of 2013 has also considered the delay in providing
complete documents as a reason for denying carrying cost.

Even as a matter of equity or restitution, the burden of carrying cost for

the period of delay by Petitioner cannot be passed on to the consumers.
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7.121.

The Petitioner has filed the Petition on 24.02.2022 even though the
Notifications claimed as change in law were issued in 2021. Even in the
Petition, the Petitioner had not disclosed all details.

The Petitioner had not filed the document required as per Article 9.2.3
including CA Certificate and supporting documents in absence of which
no relief for change in law could be considered. The Petitioner claims
that the plant was commissioned on 24.03.2022 but even then, the
documents were not immediately produced. Even the CA Certificate
now produced by the Petitioner is dated 22.12.2022 which was along
with rejoinder only on 28.12.2022 and therefore, clearly on the date of
filing of the Petition, the Petitioner had not fulfilled the requirements of
Article 9.2.3. If the Petitioner had failed to act with diligence, the
Petitioner cannot claim carrying cost. Even now, the Petitioner has not
filed the invoices, the proof of payment etc. Therefore, there is no basis
as to why the Petitioner should be allowed carrying cost.

The Petitioner vide affidavit dated 23.09.2024 stated that the
commission by way of its order dated 07.08.2024 directed the Petitioner
to submit details of the documents on affidavit establishing one to one
co-relation of BCD and IGST/GST paid on Solar modules/solar inverters,

Robots and other equipment’s imported/procured by the Petitioner for
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9.1.

9.2.

9.3.

9.4.

commissioning the power plant. The details of the documents as well as
the documents sought by the commission has been submitted by the
Petitioner.

Reply of the Respondent dated 04.12.2024 to the affidavit of the
Petitioner dated 23.09.2024.

The Petitioner had claimed adverse financial impact of GST as
Rs.23,53,60,073/- and expected additional claim of Rs.20,37,38,543/-.
The Petition was filed on 23.02.2022 whereas as per GEDA certificate,
the commissioning was on 19.03.2022 and 24.03.2022. Therefore, it is
not clear how such substantial amount was still allegedly not incurred.
The claim in the Petition was the claim for BCD is Rs.4,25,63,066/- Claim
for GST is Rs.43,90,98,616/- (total of incurred and expected to be
incurred).

The claim as per CA Certificates in affidavit dated 22.12.2022 is BCD -
Rs.4,25,63,062/- and GST - Rs.44,10,65,588.47 which is different than
the claim in the Petition.

The Petitioner has to establish one to one correlation between the
modules/equipment for which tax/duty is claimed and its installation in

the project.
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9.5.

9.6.

9.7.

9.8.

9.9.

9.10.

The Petitioner needs to place on record transparently the entire details
relating to payment of BCD regarding solar modules and further
establish one to one correlation between the modules installed in the
project vis a vis modules imported by submitting relevant documents.
The Petitioner is required to submit the certificate of practicing
Chartered Accountant substantiating and supporting their claim
regarding change in law, if any is to be considered.

The certificate should contain text stating that the adjustment in the
Tariff Payment is directly as a result of the Change in Law and that the
certificate correctly reflects the increase or decrease in costs as per
Article 9.2.3 of the PPA. There is no such statement in CA Certificate.
Without the same, there cannot be any consideration of any claim of
relief of change in law.

The change in law does not include various aspects considered in the
calculation.

The CA Certificate statement 1 has not disclosed FOB value, Rate of
Exchange notified by CBIC, FOB value as per Customs, impact of tariff
per MW.

The GEDA Certificate in affidavit dated 23.09.2024 has commissioned

40.7 MW (AC)/55.24 MW(DC) on 19.03.2022 and 150.96 MW(AC) / 207
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9.11.

9.12.

9.13.

9.14.

MW(DC) on 24.03.2022 with the total of 191.66 MW (AC) / 262.24 MW
(DC) whereas the contracted capacity under PPA is 190 MW (AC). The
PPA is for 190 MW (AC) though the Petitioner has installed 191.66 MW
(AC). If it all, the claim has to be considered for proportionally only for
190 MW (AC).

When the calculation of change in law is made, it is being made at 190
MW. [t cannot be that the cost of 191.66 MW is taken but the calculation
of impact is on 190 MW. Either both figures are 191.66 MW or both are
190 MW.

The Respondent stated that there is mismatch of modules, the Petitioner
has considered spares which cannot be done.

As per Commercial invoices in affidavit dated 23.09.2024, the number
of modules of M/s Trina Solar Energy Development PTE. Ltd. is 230434
and number of modules of M/s Longi Solar Technology Co. Ltd. is
258808 and total No. of modules is 48924 2.

As per Chartered Accountant dated 22.12.2022, the modules of M/s
Trina Solar Energy Development PTE. Ltd. is 230434 and modules of
M/s Longi Solar Technology Co. Ltd. is 258808 and total number of

modules is 489242.
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9.15.

9.16.

9.17.

9.18.

The Chartered Engineer refers to the number of modules of M/s Trina
Solar Energy Development PTE Ltd. is 230434 including spare modules
of 1758 and no. of modules of M/s Longi Solar technology Co. Ltd. is
258808 including spare modules of 1208.

The total installed modules (excluding spares) are 4,86,276. Similarly,
CEIG and GEDA Certificate refers to number of modules of M/s Trina
Solar Energy Development PTE. Ltd. is 228676 and no. of modules of
M/s LONGi Solar Technology Co. Ltd. is 257600 and the total number of
modules is 486276.

The compensation for change in law claim is only to the extent of the
plant and machines which are installed and Commissioned by the
Commissioning date with which the Petitioner commences the supply of
power. It cannot extend to any plant or machines installed or
commissioned or added subsequent to the Commissioning Date or any
equipment not actually installed and put to use. There cannot be any
inclusion of spares etc.

As per the Engineer Certificate the number of solar inverters is 1036 and
spare 21. The spares cannot be considered. The Petitioner has

considered 1057 number of inverters which cannot be considered. In
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9.19.

9.20.

9.21.

terms of the CA Certificate and commercial invoices, the total number of
solar inverters is 1057.This has to be reduced.

The compensation for change in law claim is only to the extent of the
plant and machines which are installed and commissioned by the
Commissioning date with which the Petitioner commences the supply of
power. It cannot extend to any plant or machines installed or
commissioned or added subsequent to the Commissioning Date.

The PPA provides that for every increase/decrease of Rs. 2 lakhs per
MW, there would be an increase/decrease of 1 paise per unit. If the
impact is less than 2 lakhs, there would be no incremental tariff. If the
block of increase is less than 2 lakhs per MW, there is no relief for such
increase until the amount crosses 2 lakhs per MW. Therefore, for an
increase of Rs. 1.94 lakhs, there is no corresponding increase in tariff.
For increase of Rs. 2.50 lakhs, there would be a corresponding increase
of 1 paise per unit only i.e. one block of Rs. 2 lakhs per MW. For Rs. 4
lakhs per MW (2 lakhs*2), there would be an increase of 1 paise + 1 paise
= 2 paise per unit.

The Petitioner has not provided any documents but is claiming interest
as interest during construction at 8.89% in its calculations. There is no

substantiation of the interest except Petitioner’s own reference of rates
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9.22.

9.23.

9.24.

9.25.

and calculations. There is no agreement or otherwise any document
supporting the claim. There cannot be any interest cost for the same.
The Petitioner cannot make profit out of change in law claims.

The interest cost cannot be considered for computation of
compensation, even if there is a change in law. The PPA in the present
case does not have any provision entitling the Petitioner for any interest
cost due to the implications of the imposition of duty/tax.

There is a specific formula provided under Article 9.2.2(b) and the
formula therein covers all aspects and there cannot be any further
consideration of any other aspect.

Further the PPA only provides for the increase in project cost upon the
Respondent establishing the proof of payment of specific duty or tax
under Article 9.2.2 and the methodology for increase in tariff is
specifically provided. Therefore, any impact for servicing the capital cost
is included in the same. The relation of project cost to IDC is not
permissible.

The concept of IDC being allowed is related to the tariff determination
under Section 62 read with section 64 of the Act where the tariff

elements are individually determined and not in the case of change in
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9.26.

9.27.

9.28.

9.29.

law impact under the PPA in the present case and similar cases where
the formulae for determination of the impact is provided.

The IDC cannot be additionally considered as it would amount double
benefits for the same impact being given. Without prejudice to the
contention that the interest during construction cannot have been
considered it is submitted that even otherwise, the Interest During
Construction is related only for the period until COD.

There is no open-ended provision for relief in the present PPA. There is
no reference to any provision of relief in Article 9.2. Article 9.2.1 is
similar to Article 13 in consideration in Appeal No. 210 of 2017 by the
Hon’ble Tribunal wherein the carrying cost was denied.

The Article 9.1.1(b) which would relate to construction period, there is
a specific formula under Article 9.2.2 and the formula therein includes
all aspects including any aspect of interest. The said formula was part of
the bid terms based on which the competitive bidding was held, and the
Petitioner was selected.

The PPA does not provide for any additional or other compensation.
The Petitioner is to be compensated by way of increase in tariff in terms
of the formula specified under Article 9.2.2 only and not in any other

manner.
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10.1.

10.2.

10.3.

10.4.

The Petitioner submitted the additional written submission and
contended as under:

After submission of the bid on 07.03.2020, the BCD on solar inverters
have been increased from 5% to 20% on account of which the Petitioner
had to incur an additional cost of Rs. 4.25,63,062/-. The Petitioner’s
claim due to the increase in rate of the BCD is covered under the clause
9.1.1(b) of the PPA.

The Respondent has not contested the claim of the petitioner towards
the declaration of an increase in BCD rates on solar inverters from 5%
to 20% as a change in law event.

The Petitioner has already provided necessary supporting documents
by way of Affidavit dated 23.09.2024 in support of its claim as sought by
the commission vide daily order dated 07.08.2024.

The increase in GST rates on solar modules and other solar power
generator equipment is covered under clause 9.1.1(a) of the PPA in so
far as per the settled law that any tax or application of new tax on supply
of power also covers the taxes on inputs incurred for such generation
and supply of power to the Distribution licensee. The total claim on

account of increase in GST is Rs.44,10,588,47 /-.
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10.5.

10.6.

10.7.

10.8.

The reliefs sought by the Petitioner is not contradicting any terms of the
contract as there is no express provision in the PPA barring the present
change in law claim.

The sale of electricity also includes the input cost for generating.
Therefore, change in rate of GST on solar modules and other solar power
generator equipment by virtue of issuance of GST notification is an event
of change in law covered under Article 9.1.1 (a) of the PPA.

Article 9.1.1 (a) of the PPA is not a ‘non-obstante’ clause. Therefore,
Article 9.1.1 (a) of the PPA is to be read in continuation with Article 9.1.1
(a) of the PPA and not in isolation.

A perusal of change in law clause under the guidelines for tariff based
competitive bidding process for procurement of power from Grid
connected solar PV power projects vide its resolution dated 03.08.2017
makes it apparent that in case of any change in rates of taxes which
results in any adverse financial loss/gain to the developer, then the
developer shall be entitled to the relief under change in law provision so
as to ensure that the developer is placed in same financial position as if

such change in law has not occurred.
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10.10.

10.11.

10.12.

Clause 18 clearly specifies that in case there is any deviation from the
guidelines, the same shall be subject to approval of the appropriate
commission.

In case the bidding agency clarifies some provision in the pre bid
clarification, which is not in line with the draft PPA document or
guideline, then the bidding agency is ought to have an approval from the
appropriate regulatory commission to make such provision effective.
In case any clarification is provided which is not in line with the draft
PPA or guidelines, and no deviation approval from regulatory
commission has been taken, such provision or clarification is required
to be set aside and hence developer should be entitled to relief under
change in law provision as per PPA.

In response to the contention of the Respondent regarding the claim as
per CA certificate and the claim as per the petition is different the
petitioner submitted that the present petition was filed on 24.02.2022
which the project was not commissioned. Thereafter the project was
commissioned on 24.03.2022. The Petitioner filed the rejoinder with the

undated calculation on 28.12.2022.
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10.13.

10.14.

10.15.

The GST claim amount as per the CA certificate submitted pursuant to
the daily order dated 07.08.2024 is based on the final expenses incurred
on the setup of the overall project.

There is only minor difference in INR 4 in BCD claim and INR 1.53 in GST
claim compared to the number given in the rejoinder filed on
28.12.2022.

The Auditor’s certificate submitted by the Petitioner cover all the
requirement laid out by the Commission vide its Daily order dated
07.08.2024. The Auditor’s certificate categorically states that the
adjustment in the tariff payment is directly on account of the change in
law and that the certificate correctly reflects the increase or decrease in

costs.

10.16. As per the pattern followed by the Commission there is no requirement

10.17.

of FOB value, Rate of Exchange, FOB value as per customs etc. to be
detailed in the CA certificate.

The certificate issued by the statutory auditor is filed in the same format
as acceptable and approved by the Commission. A CA’s certificate in the
same format and similar contents was submitted in Petition no. 1941 of

2021, which was duly accepted by the Commission.
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10.18.

10.19.

10.20.

10.21.

10.22.

The FOB value, and Rate of Exchange can also be found in the bill of
entries submitted along with the affidavit dated 23.09.2024.

As per the definition of contracted capacity specified under the PPA
dated 08.07.2020, the capacity can vary by 5%. The Petitioner is
permitted to install capacity within the range of 190 MW plus 5% which
equates to an upper limit of 199.5 MW.

The installation of 191.66 MW falls well within the permissible range
under the terms of the PPA and accordingly the same has been certified
in the commissioning certificate by GEDA and accepted by the
Respondent.

The spares were imported for this specific project and not for any other
project, to keep performing its obligations under the PPA in case of any
burn out.

As per Order passed in Petition no. 1941 of 2023 by the Commission
“every power plant needs some spares to overcome an emergency arise
later on or the technology obsolete later on and no spare available in
that condition, the plant should not be suffered”. Hence the spare are
part of the project and the impact of change in law event on such spares

should also be granted to the Petitioner.
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10.23.

10.24.

10.25.

11.

12.

The Petitioner undertakes that no impute tax credit of GST and SGD has
been taken. Petitioner’s entitlement to receive carrying cost from the
date of incidence.

The Petitioner is entitled to receive carrying cost at the rate of 9% from
the date of incidence till the COD of the project. Thus, the Petitioner will
be entitled to get increment tariff calculated on the basis of the principal
change in law claims plus the interest/carrying cost @ 9% p.a. over the
same from the date of incidence till the COD of the project.

Article 6.3 provides that the Petitioner shall also be entitled to get late
payment surcharge on any outstanding payments. Therefore, the
Petitioner will also be entitled to get the LPSC on the arrears of
incremental tariff from the date of COD till the date of payment of the
same by the Respondent.

The Respondent has filed an additional written submissions on
03.02.2025 and has reiterated the submissions made earlier.

The matter was heard on different dates. During the hearing, Ld.
Advocate for the Petitioner reiterated the facts stated in earlier paras of

this order. He further submitted as under:
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12.1.

12.2.

12.3.

The Petitioner is seeking declaration/approval of Change in Law events
and consequential recovery of impact on account thereof due to the
following Change in Law events: -

(a) Change in basic custom duty on solar inverters pursuant to
issuance of Notification No. 03 of 2021 - Customs and Notification
No. 07 of 2021 - Customs dated 01.02.2021; and;

(b) Increase in rate of Goods and Services Tax (“GST”) on solar
modules and other solar power generator equipment vide
Notification No. 8/2021-Integrated Tax (Rate) dated 30.09.2021.

On 12.01.2022, the Petitioner issued another Change in Law notice to

the Respondent under Article 9 of the PPA seeking claims on account of

the occurrence of CIL events as stated in paragraph 1 of the present
written submissions. However, considering the fact that no response
was received from GUVNL to the Change in Law Notices dated

17.02.2021 and 12.01.2022, on 25.02.2022, the Petitioner approached

this Hon’ble Commission by way of the present Petition seeking claims

on account of the occurrence of the aforesaid CIL events.

On account of the increase in GST Rate (from 5% to 12%) the Petitioner

had incurred additional cost of Rs. 39,74,24,118/- on the solar modules

and additional cost of Rs. 2,09,80,582/- on solar inverters and Rs.
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12.4.

12.5.

2,26,60,890/- on the other equipment, over and above the claim of Rs.
4,25,63,066/- towards Basic Customs Duty on inverters as already made
in the accompanying Petition. Thus, the Petitioner through the
accompanying Petition seeks a total claim of Rs. 44,10,65,590/- on
account of change in law event of increase in GST rates, in addition to
the claim of Rs. 4,25,63,066/- towards Basic Customs Duty on inverters.
After submission of the bid on 07.03.2020, the BCD on Solar Inverters
have been increased from 5% to 20% on account of which the Petitioner
had to incur an additional cost of 4,25,63,066/-. The Petitioner’s claim
due to the increase in rate of the BCD is squarely covered in under clause
9.1.1 (b) of the PPA. The Respondent has not contested the claim of the
Petitioner towards the declaration of an increase in BCD rates on solar
inverters from 5% to 20% as a change in law event.

The increase in IGST on Solar Modules covered under Article 9.1.1 (b)
and other Solar Power Generator Equipment is squarely covered under
clause 9.1.1(a) of the PPA in so far as per the settled law that any tax or
application of new tax on supply of power also covers the taxes on inputs
incurred for such generation and supply of power to the Distribution

Licensee.
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12.6.

12.7.

The contention of the Respondent GUVNL that the increase in the rate
of GST on Solar Power Generator is not covered under clause 9.1.1 is
erroneous, incorrect and absurd to say the least. It is settled that a Solar
Power Generator undertake many activities to ensure the supply/ sale
of power to the DISCOMs. It is settled that the production (generation),
transmission, delivery and consumption of electricity are simultaneous
and almost instantaneous, therefore, applicable taxes on inputs for the
generation of power should be construed to be taxed on the supply of
power as held by the Hon'ble Supreme Court in the case of Asst.
Collector Central Excise Vs National Tobacco Company, reported at
(1972) 2 SCC 560

Neither Clause 9.1.1(a) nor Clause 9.1.1 (b) of the PPA starts with a non-
obstante clause therefore, restricting their applicability either to the
construction stage or operation stage will not be correct and contrary to
the basic settled principle of law relating to the interpretation of a
change in law provision as held in catena of cases. In fact, contrary to the
submission being made on behalf of Respondent, there is no express
prohibition/ exclusion of an increase in GST rates from the purview of

the Change in Law Clause under the PPA
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12.8.

12.9.

The reliance placed by the Respondent on the Minutes of the pre-bid
meeting is again erroneous insofar as the said minutes only show that
the Change in Law claims relating to “the imposition of tax or surcharge
or levies on the generation of electricity (leviable on the final output in
form of energy) or sale of electricity” is also covered under the Change
in Law as per PPA Provision. At the time of bid submission on
17.03.2020, the Hon’ble Tribunal had already clarified that any tax or
application of new tax on the supply of power covers the taxes on inputs
required for such generation and sale of power to the DISCOMs.
Pertinently, as on date the said judgment of the Hon’ble Tribunal in GMR
Warora’s case has been upheld by the Hon’ble Supreme Court in Civil
Appeal No. 11095 of 2018 titled as GMR Warora Energy Limited v. CERC
& Ors. reported at (2023) 10 SCC 401.

The adverse impact of change in rates of GST and customs duty and
IGST, SWS on it could not have been envisaged prior to / during the
tendering / bidding process and were not accounted for while deriving
and submitting the final bid. Therefore, the issuance of the aforesaid
Notification/amendment in the rates of taxes/duties qualifies as a

Change in Law event in terms of the PPA and the applicable laws.
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12.10.

12.11.

12.12.

12.13.

Clause 6.2 (4) of the National Tariff Policy, 2016 (“NTP, 2016") clearly
states that any change in taxes imposed by the Central/State
Government after the award of bids has to be treated as ‘Change in Law’
unless otherwise provided for in the PPA, subject to approval of
Appropriate Commission.

Section 61 (d) of the Electricity Act itself provides that at the time of tariff
determination, the safeguarding of consumer’s interest is essential and at
the same time recovery of the cost of electricity in a reasonable manner is
also to be ensured. Since the revision in GST rates from 5% to 12%
pursuant to the GST Notification is a change in law event, therefore,
considering the aforementioned principles, the Petitioner is entitled to
receive appropriate compensation so as to restore it to same economic
position as if such change in law had not occurred

If any deviation from the Guidelines is intended then as per Clause 3.1.1
and 18 of the Guidelines, the same shall be subject to approval of the
appropriate commission

The Petitioner is also entitled to get carrying costs from the date of
incidence in compliance of the settled principles of time value of money
and restitution. The Hon’ble Supreme Court in the case of Indian Council

of Enviro-Legal Action v. Union of India & Ors., reported at (2011) 8 SCC
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12.14.

12.15.

12.16.

16 has held that in law the principles of restitution will be attracted in
all cases where compensation is granted by Court and once doctrine of
restitution is attracted, the interest is often a normal relief given in
restitution. Such interest should be granted by courts unless the same is
expressly barred under the contract.

The Hon’ble Supreme Court in the case of Vidarbha Industries Power
Limited v. Axis Bank Limited reported at (2022) 8 SCC 352 has held that
any compensation to be granted to a party must take into consideration
the principle of time value of money which should be maintained by
granting compounded interest and inflationary interest.

The judgment of the Hon’ble Tribunal in Appeal No. 256 of 2019 and
Batch, titled Parampujya Solar Energy Private Ltd. & Anr. v. Central
Electricity Regulatory Commission & Ors., is also relevant which provides
that the nature of a change in law relief under the PPA is restitutionary
in nature and not dependent upon specific restitution clause under the
PPA

The Petitioner has already placed on record a copy of the invoices from
suppliers, bill of entries and challans towards Inverters, solar modules,
and other equipment, as well as a copy of Charted Accountant Certificate

duly substantiating and supporting the claim raised by the Petitioner in
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13.

13.1.

13.2.

13.3.

13.4.

the instant Petition and a certificate from independent engineer duly
confirming that the same solar inverters and modules have been
installed at the project site against which the claim has been raised in
the instant Petition.

In response to arguments of the Petitioner, Ld. Advocate on behalf of the
Respondent reiterated the facts stated in earlier paras of this order. He
further submitted as under:

The Petitioner could foresee that there could be GST, and the Petitioner
was aware that it is not covered in the Change in law and this is why the
Petitioner had raised the issue in the pre-bid conference and therefore,
the contentions of the Petitioner are even otherwise, erroneous.

In this regard, the Respondent relied on the Hon’ble Supreme Court in
ONGC Ltd. v. Saw Pipes Ltd., (2003) 5 SCC 705 judgement.

If the words used in the PPA are clear and unambiguous, it would be
difficult and inappropriate to gather their intention different from the
language used in the agreement.

The intention in the present case is clear not only from the terms of the
PPA but the consideration of Order dated 15.03.2018 in Petition No.
1706 of 2018 passed by this Commission in relation to change in law

clause (as per Article 9.1.1(a)) as well as the pre-bid clarification.
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13.5.

13.6.

13.7.

13.8.

In the Order dated 15.03.2018, the Commission had approved the
Change in Law such as Article 9.1.1(a) in the present case on the basis
that allowing change in law during construction period as per Clause
5.7.2 of the Guidelines would lead to excessive litigations and
complications and it was noted that the clause was in relation to
operation period.

The Commission had specifically discussed and upheld the restriction
and limitation of the change in law clause to the operation period and
upheld the exclusion of the change in law for construction period.

The Respondent GUVNL had intended that the present PPA would not
cover the changes in construction period except for the certain specific
events provided in Article 9.1.1(b) and this was accepted by all bidders.
This was also the interpretation of the bidders which is clear from the
pre-bid meetings.

The interpretation of the parties as well as this Commission and Hon’ble
Tribunal of such clauses was clear and ambiguous that the change in law
under Article 9.1.1(a) is limited to operation period and does not include

the taxes/duties on inputs.
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13.9.

13.10.

13.11.

13.12.

13.13.

The reliance by the Petitioner on the principle of contra proferentem is

misplaced. The principle of contra proferentem are not applicable to the

terms of a commercial contract.

a. Rashtriya Ispat Nigam Ltd. v. Dewan Chand Ram Saran, (2012) 5 SCC
306:

b. Export Credit Guarantee Corpn. of India Ltd. -v- Garg Sons
International, (2014) 1 SCC 686

The change in law claim can only be considered in terms of Article 9 of

the PPA which has a limited scope. Article 9.1.1(a) would not cover any

other transactions/levies besides those which have an impact on the

final output of electricity, and therefore GST on inputs would not be

covered.

The customs duty and GST claimed is not on generation of electricity by

the Petitioner being final output in the form of energy nor on sale of

electricity by the Petitioner.

The fact that Article 9.1 is limited in scope of change in law is also clear

from Article 9.2 providing for relief for change in law.

Article 9.2.1 dealing with relief for Article 9.1.1(a) recognizes that the

relief is “during operation period”. There is no such provision for

construction period. This means that the relief for change in law is

138



13.14.

13.15.

13.16.

13.17.

limited to operation period. The taxes and duties on inputs would not be
covered; and

Article 9.2.2 refers to proof of payment towards specific duties -
safeguard duty/anti-dumping duty/customs duty and does not include
GST. Further even for the duties mentioned, it is only in regard to cost of
Solar PV Modules. The same cannot include BOS or other equipments
etc.

The Petitioner has to bear the taxes and duties and only those covered
under change in law under Article 9 would be allowed as Change in law.
The above is also clear from Article 3.1 of the PPA

The fact that GST is excluded from the ambit of change in law is clear
from the Responses to Specific Queries raised by the Bidders in the pre-
bid meeting.

There was a specific suggestion of the bidders to remove the restriction
of Change in law clause only on sale of electricity and it was specifically
remarked that the Change in Law clause would not include changes in
GST. Such suggestion in context of Article 9.1.1(a) and expanding the
scope of Article 9.1.1(b) was not accepted and it was clarified that the
bidder has to consider all other factors while quoting their bids and no

liability shall arise on GUVNL due to such other factors.
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13.18.

13.19.

13.20.

13.21.

The Petitioner has sought to rely on the “etc” in the clarification without
reading the entire explanation harmoniously. Firstly, the bid
clarification cannot be interpreted contrary to the actual clause of the
PPA. The PPA specifically notes that it is the entire agreement between
the parties. The PPA clause was not changed and the same is the final
agreement.

The GUVNL’s clarifications are clear and unambiguous. One of the
bidders had specifically raised the issue of GST and stated that the same
would not be covered under the current definition of Change in Law.
GUVNL had clarified that only specific taxes are included and there is no
change to be made to the PPA. This means that the PPA clause does not
include GST. No other levy can be included other than those specifically
referred to in the PPA. Further the bid clarification had also specified
“Bidder shall consider all other factors while quoting their bids and no
liability shall arise on GUVNL due to such other factors.” If the
interpretation of the Petitioner is correct that other instances were to
be included, this clarification would be redundant.

GUVNL intended to allow only specific taxes and duties as change in law
which were specified in the PPA and not others. GST is not included in

the taxes specified in Article 9 and even in case of taxes and duties

140



13.22.

13.23.

13.24.

specified in Article 9.1.1(b), the same is limited to the solar PV Modules
and no other parts or equipment.

The PPA consciously restricts the change in law in terms of taxes, levies,
etc and obliges the Power Producer i.e. the Petitioner to bear all other
charges. In fact, this has already been held by the Hon’ble Tribunal in
Appeal No. 210 of 2017 (supra).

The change in law clause under Article 9.1.1(a) are similar to the PPA in
the case of Adani Power Limited wherein the Central Commission had
refused to the claim of change in law and the same has been upheld by
the Hon'ble Tribunal.

Article 9.1.1(b) recognizes certain specific taxes and duties and only on
Solar PV Modules and for any claim under the same, the Petitioner has
to satisfy the requirements of Article 9 including demonstrating a
change in the said specific taxes and duties and that there has been
direct impact on the Solar PV modules and such impact is substantiated
and proved and there is no means for the petitioner to mitigate such
additional costs. There cannot be any claim under Article 9.1.1 for any
other equipment or part or goods other than Solar PV Modules. Article
9.1.1(b) does not include GST and therefore there cannot be any change

in law in respect of GST.
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13.25.

13.26.

13.27.

The Petitioner has sought to rely on decision of the Hon’ble Tribunal in
GMR Warora Energy Limited v. CERC in Appeal No. 111 of 2017 dated
14.08.2018.

The Petitioner has sought to rely on the above decision for the
interpretation of the clause in the Change in Law for supply of power.
The Petitioner is raising such issues as an afterthought to claim undue
gains and tariff which is contrary to consumer interest and the purpose
of bid. The said judgment is not applicable to the facts of the present
case.

The expression “made applicable for supply of power” is very different
from the expression on the “generation of electricity (leviable on the final
output in the form of energy) or sale of electricity”. The expression used
is electricity with a further qualification that of final output in the form
of energy. This therefore would specifically exclude the inputs for
generation and only refers to generation of electricity. When there is a
reference to generation and sale separately, the expression sale of
electricity cannot be said to refer to “generation” also. In this context,
sale of electricity and supply of power are very different. The sale of
electricity would also refer to electricity as final output in form of

energy.
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13.28.

13.29.

The PPA did not exclude change in law as is clear from the other clauses
in the PPA other than taxes and duties. Unlike in the said case, the
specific intention was to exclude the applicability of change in law
during construction period except to the extent of specified taxes. This
is clear from the fact that Article 9.1.1(a) is dealt with in Article 9.2.1
which is for operation period and Article 9.1.1(b) is dealt with in Article
9.2.2 which is for construction period - relating to project cost.

The Petitioner has relied upon the decision in State of A.P. v. National
Thermal Power Corpn. Ltd., (2002) 5 SCC 203. The reliance on the said
decision is entirely misplaced and deals with the nature of electricity;
whether it is goods or not for the purposes of taxation on electricity
itself, and not materials used in power plants and constitutional
interpretation, which is inapplicable to the present case, wherein there
is a specific provision under the PPA between the parties. In any event
the said decision does not relate to interpretation of the change in law
clause. The issue therein was on levy of duty by the State of Andhra
Pradesh on sales of electrical energy which was inter-state sale and the
Entry 53 was considered which was “sale for consumption”. Since it was
inter-state sale, it was held to be outside the jurisdiction of the State of

Andhra Pradesh. In the present case, the provision is entirely different
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13.30.

13.31.

13.32.

and specifically states generation or sale of electricity and further states
that leviable on the final output. The interpretation of the parties as well
as the Commission was that it would apply only to operation period.
There is no general law that all taxes and duties or laws are change in
law event irrespective of the terms of the PPA. The PPA clause in the
case of Coastal Gujarat Power Limited was also very different to the
clause in the present PPA wherein GST has been specifically already
excluded from the scope of change in law provisions. In any event, the
said decision is stayed by the Hon’ble Supreme Court vide Order dated
14.10.2022 in Civil Appeal No(s).2284-2285 of 2021 and Batch Matters.
The Guidelines under Section 63 are for conduct of the competitive bid
process and for adoption of tariff by the Commission. Once the bid is
concluded, the PPA is signed, the tariff is approved by the Commission,
there can be no further reliance on the Guidelines to claim relief de hors
the PPA. No relief can be claimed thereof after the tariff is adopted and
PPA is signed.

The Commission had already considered the restrictive change in law
event clause formulated by GUVNL for competitive procurement of

renewable energy.
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13.33.

13.34.

13.35.

By way of the present proceedings the Petitioner is attempting to
challenge the Order dated 20.07.2020 and seek directions for changing
the terms of the PPA based on which tariff based competitive bid was
initiated and carried out and after having executed the PPA. Such actions
are not permissible.

The Petitioner had executed the PPA dated 08.07.2020 without any
reservation and conditions. The PPA dated 08.07.2020 was signed after
the draft of the same was approved by the Commission on 20.07.2020
and the PPA has been executed in accordance with Order dated
20.07.2020. The Petitioner had therefore accepted and implemented the
Order dated 20.07.2020. There was no objection or challenge to such
Order by the Petitioner. Having executed the PPA in pursuance to Order
dated 20.07.2020, it is not open to the Petitioner to challenge the terms
of the PPA.

If there is any procedural issue on the approval of the change in law
clause, on the merits, the change in law clause as used in the bid stands
approved by the Commission and in any case, the change in law clause
is in keeping with the protection of the consumer interest and reducing
uncertainties and excessive litigations and complications while

providing requisite compensation to the bidders. The change in law
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13.36.

13.37.

clause is balanced and reasonable. Therefore, such clause and PPA
should be approved. Itis well settled principle that the procedural issues
cannot be allowed to override justice.

The Petitioner cannot seek to pick and choose terms and is bound by the
PPA it has willingly executed. Even otherwise, even assuming but not
admitting if the contentions of the Petitioner are accepted that there is
a deviation from the bid guidelines without approval of the Commission,
this would mean that the bid terms and conditions were not valid, and
it would result in the bid being scrapped (which is not permissible once
the approval has been given by the Commission). It cannot lead to a new
provision being read into the PPA contrary to the terms on the basis of
which bids were invited.

In case of a bid, a number of bidders participate on the basis of the
specific bid terms and it would be unfair and inequitable to such bidders
to change the bid terms subsequently. Further the Petitioner has hedged
out other bidders who had bid on the basis of the draft PPA and had been
willingly to accept the terms of the PPA. The Petitioner cannot be
allowed to render the bidding process redundant nor seek to change the

terms of the PPA.
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13.38.

13.39.

The sanctity of the bid process and sanctity of contract has to be

maintained instead of attempting to bail out the generators on vague

pleas of viability etc. The Hon’ble Courts have consistently emphasized

on the importance of sanctity of bidding process and contract.

a. State Bank of Haryana and Others -v- Jage Ram and Others (1980)
3 SCC 599

b. Har Shankar and Others —-v- The Dy. Excise and Taxation Commr.
And Others (1975) 1 SCC 737

c. Larsen & Turbo Ltd. Vs Union of India (2011) 5 SCC

It is also a well settled principle that a party having participated in the

bid cannot challenge the tender conditions or bid. In this regard GUVNL

referred to the following decisions:

a. B.S.N. Joshi & Sons Ltd. -v- Nair Coal Services Ltd., (2006) 11 SCC
548

b. Excise Commissioner v. Isaac Peter (1994) 4 SCC 104:

c. Tafcon Projects (I) (P) Ltd. -v- Union of India, (2004) 13 SCC 788

d. National High Speed Rail Corporation Limited -v- Montecarlo
Limited and Another 2022 SCC OnLine SC 111

e. Har Shankar -v- Excise & Taxation Commr., (1975) 1 SCC 737
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f. Meerut Development Authority -v- Assn. of Management Studies,
(2009) 6 SCC 171
g. Monnet Ispat and Energy Ltd -v- Union of India & Anr., 2016 SCC
OnLine Del 5456
h. Jagruti Welfare Organization -v- State of Odisha and Ors.
(11.05.2018 - ORIHC) : MANU/OR/0328/2018
i. Opaque Infrastructure Pvt. Ltd. -v- Union of India and Ors.
(26.03.2015 - DELHC) : MANU/DE/0964/2015
13.40. The Petitioner had claimed adverse financial impact of GST as
Rs.23,53,60,073/- and expected additional claim of Rs.20,37,38,543/-.
The Petition was filed on 23.02.2022 whereas as per GEDA certificate,
the commissioning was on 19.03.2022 and 24.03.2022. Therefore, it is
not clear how such substantial amount was still allegedly not incurred.
13.41. The claim in the Petition was the claim for BCD is Rs.4,25,63,066/- Claim
for GST is Rs.43,90,98,616/- (total of incurred and expected to be
incurred).
13.42. The claim as per CA Certificates in affidavit dated 22.12.2022 is BCD -
Rs.4,25,63,062/- and GST - Rs.44,10,65,588.47 which is different than

the claim in the Petition.
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13.43.

13.44.

13.45.

13.46.

13.47.

The Petitioner has to establish one to one correlation between the
modules/equipment for which tax/duty is claimed and its installation in
the project.

The Petitioner needs to place on record transparently the entire details
relating to payment of BCD regarding solar inverter/ modules and
further establish one to one correlation between the modules installed
in the project vis a vis modules imported by submitting relevant
documents.

The Petitioner is required to submit the certificate of practicing
chartered accountant substantiating and supporting their claim
regarding change in law, if any is to be considered.

The certificate should contain text stating that the adjustment in the
Tariff Payment is directly as a result of the Change in Law and that the
certificate correctly reflects the increase or decrease in costs as per
Article 9.2.3 of the PPA. There is no such statement in CA Certificate.
Without the same, there cannot be any consideration of any claim of
relief of change in law.

The change in law does not include various aspects considered in the

calculation.
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13.48.

13.49.

13.50.

13.51.

13.52.

The CA Certificate statement 1 has not disclosed FOB value, Rate of
Exchange notified by CBIC, FOB value as per Customs, impact of tariff
per MW.

The GEDA Certificate in affidavit dated 23.09.2024 has commissioned
40.7 MW (AC)/55.24 MW(DC) on 19.03.2022 and 150.96 MW(AC) / 207
MW(DC) on 24.03.2022 with the total of 191.66 MW (AC) / 262.24 MW
(DC) whereas the contracted capacity under PPA is 190 MW (AC). The
PPA is for 190 MW (AC) though the Petitioner has installed 191.66 MW
(AC). If it all, the claim has to be considered for proportionally only for
190 MW (AC).

When the calculation of change in law is made, it is being made at 190
MW. [t cannot be that the cost of 191.66 MW is taken but the calculation
of impact is on 190 MW. Either both figures are 191.66 MW or both are
190 MW.

The Respondent stated that there is mismatch of modules, the Petitioner
has considered spares which cannot be done.

As per Commercial invoices in affidavit dated 23.09.2024, the number
of modules of M/s Trina Solar Energy Development PTE. Ltd. is 230434
and number of modules of M/s Longi Solar Technology Co. Ltd. is

258808 and total No. of modules is 489242.
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13.53.

13.54.

13.55.

13.56.

As per Chartered Accountant dated 22.12.2022, the modules of M/s
Trina Solar Energy Development PTE. Ltd. is 230434 and modules of
M/s Longi Solar Technology Co. Ltd. is 258808 and total number of
modules is 489242.

The Chartered Engineer refers to the number of modules of M/s Trina
Solar Energy Development PTE Ltd. is 230434 including spare modules
of 1758 and no. of modules of M/s Longi Solar technology Co. Ltd. is
258808 including spare modules of 1208.

The total installed modules (excluding spares) are 4,86,276. Similarly,
CEIG and GEDA Certificate refers to number of modules of M/s Trina
Solar Energy Development PTE. Ltd. is 228676 and no. of modules of
M/s LONGi Solar Technology Co. Ltd. is 257600 and the total number of
modules is 486276.

The compensation for change in law claim is only to the extent of the
plant and machines which are installed and Commissioned by the
Commissioning date with which the Petitioner commences the supply of
power. It cannot extend to any plant or machines installed or
commissioned or added subsequent to the Commissioning Date or any
equipment not actually installed and put to use. There cannot be any

inclusion of spares etc.
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13.57.

13.58.

13.59.

13.60.

As per the Engineer Certificate the number of solar inverters is 1036 and
spare 21. The spares cannot be considered. The Petitioner has
considered 1057 number of inverters which cannot be considered. In
terms of the CA Certificate and commercial invoices, the total number of
solar inverters is 1057.This has to be reduced.

The compensation for change in law claim is only to the extent of the
plant and machines which are installed and commissioned by the
Commissioning date with which the Petitioner commences the supply of
power. It cannot extend to any plant or machines installed or
commissioned or added subsequent to the Commissioning Date.

The only basis to award carrying cost is on the restitutionary principle
in the PPA. In absence of any such restitutionary principle, there cannot
be any carrying cost.

In the present case, the PPA provided a fixed mechanism to address any
change in law in terms of Article 9.1.1(b) - which is by way of a formula
under Article 9.2.2. Therefore, there cannot be any relief or
compensation or costs de hors the said formula. There is no provision
for any other costs or relief or compensation to be allowed other than
the specific mechanism provided therein. The admissible claim of

compensation, if any, is to be restricted to the computation provided in
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13.61.

13.62.

Article 9.2.2 of the PPA. There is no other relief or general provision of
relief in case of change in law.

The PPA only provides for the increase in project cost upon the
Petitioner establishing the proof of payment under Article 9.2.2 and the
methodology for increase in tariff is specifically provided. Therefore,
any impact for servicing the capital cost is included in the same. The
relation of project cost to IDC is not permissible. The concept of IDC
being allowed is related to the tariff determination under Section 62
read with Section 64 where the tariff elements are individually
determined and not in the case of change in law impact under the PPA
in the present case and similar cases where the formulae for
determination of the impactis provided. The IDC cannot be additionally
considered as it would amount double benefits for the same impact
being given. Without prejudice to the contention that the Interest During
Construction cannot have been considered it is submitted that even
otherwise, the Interest During Construction is related only for the
period until COD.

The PPA is a meticulously thought through contract and there cannot be
any departure from the specific formula provided in the PPA and

express provisions cannot be disregarded. In this regard, GUVNL also
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craves reference to the decision of the Hon’ble Supreme Court in case of
Haryana Power Purchase Centre v. Sasan Power Limited and Others
being Civil Appeal No. 11826 of 2018 dated 06.04.2023 reported as
2024 1 SCC 247. Though the said decision was not in the context of
carrying cost but the emphasis was laid down that the effect of change
in law in construction period is captured in Article 13.2(a) of the PPA in
the said case and the settled principle therein cannot be departed.
13.63. The Petitioner has sought to rely on the decision of the Hon’ble Tribunal
in the case of Parampujya Solar Energy Pvt Ltd and Another v. Central
Electricity Regulatory Commission and others dated 15.09.2022 in
Appeal No. 256 of 2019. But the interpretation of the Petitioner of such
judgment is completely erroneous and misconceived. The Commission
in the case of Juniper in Petition No. 1941 of 2021 had referred to the
same. In regard to the said judgment of Hon’ble Commission, GUVNL has
filed a Review Petition on the above aspect. It is submitted that the said
decision while allowing carrying cost/interest based on the decision of

Parampujya (Supra) has not considered all aspects.

Commission Analysis:
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14.

15.

15.1.

15.2.

15.3.

The present petition is filed by the Petitioner seeking declaration of the
change in law occurred in the present case with regard to (i) increase in
rate of Goods and Services Tax on Solar Modules and other solar power
generator equipment vide Notification No. 8/2021-Integrated Tax
(Rate) dated 30.09.2021 issued by the Department of Revenue, Ministry
of Finance, Govt of India and (ii) imposition of basic custom duty by
Ministry of Finance (Department of Revenue) vide its Notification No.
03 of 2021 - Customs and Notification No. 07 of 2021 - Customs dated
01.02.2021 on it applicable SWS at the rate of 10% and IGST of 12% on
SWS and BCD effective from 02.02.2021.

The undisputed facts between the parties are as under:
The Respondent issued request for selection (GUVNL/500MW /Solar
(Phase VIII) dated 07.02.2020 for procurement of power generated from
solar PV power projects through competitive bidding process from 500
MW grid connected solar PV projects set up in Gujarat.
The RFS was issued by the Petitioner as provided under “Tariff based
bidding guideline for solar PV power projects” issued by Ministry of
Power.
The Respondent had carried out competitive bidding process by inviting

the bids from the bidders wherein the Petitioner was selected as one of
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15.4.

15.5.

15.6.

15.7.

the successful bidders for supply of power from its 190 MW solar power
plant to the Respondent at a tariff rate of Rs.2.63 per kWh for the entire
terms of the PPA.

The Respondent had issued Letter of Award dated 11.06.2020 to the
Petitioner on declaration of successful bidder.

The Respondent approached the commission for adoption of tariff of
selected bidders of aforesaid RFS by filing petition No. 1874 of 2020
wherein the Commission passed order dated 20.07.2020 and adopted
the tariff discovered during the bidding and also approved the PPA.

The SCOD of the plant as per old PPA was fixed on 07.01.2022 which was
extended upto 24.03.2022, on a ground of force majeure event occurred
due to COVID pandemic.

The Petitioner plant has achieved SCOD with total of 191.66 MW (AC)

/262.24 MW (DC) capacity. The same is tabulated below:

Sr. | GEDA Commissioning | Place Capacity  of | Date of
No. | certificate number and Solar Project | Commissioning
date Commission as per the GEDA
certificate
1 GEDA/SOL-212/ Village-Dumali, Ta- 40.7 MW 19.03.2022
2022/03/0W/137 Bavla, (AC)/55.24
Dated- 31.03.2022 Dist.- Ahmedabad MW(D(C)
2 GEDA/SOL-213/ Village - 150.96 24.03.2022
2022/03/0W/138 Bhalgambda, MW(AC) /
Dated- 31.03.2022 Choraniya, 207 MW(DQC)
Ghaghosar, Jakhan &
Mota Timbla, Ta.
Limbdi, Dist-
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Surrendranagar,
Gujarat

16.  We note that the disputed facts and legal aspects between the parties

are as under:

(a)

(b)

(d)

The claim of the Petitioner that imposition of basic custom duty
by Ministry of Finance (Department of Revenue) vide its
Notification No. 03 of 2021 - Customs and Notification No. 07 of
2021 - Customs dated 01.02.2021 is a Change in Law event in
terms of Article 9.1(b) of the Power Purchase Agreement dated
08.07.2020. That whether it is qualify for change in law or not?
Whether the petitioner is eligible to claim compensation from the
Respondent as per Article 9.2.2 of the Power Purchase Agreement
dated 08.07.2020 or not?

Whether the petitioner is eligible for carrying cost or not? If yes,
then what is the rate of carrying cost?

Whether the increase in rate of Goods and Services Tax on Solar
Modules and other solar power generator equipment vide
Notification No. 8/2021-Integrated Tax (Rate) dated 30.09.2021

is a Change in Law event or not?
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(e) Therespondent has disputed that the petitioner has not provided
relevant documents / details in support of the claim.

(f) The respondent contended that the claim of the petitioner for
191.66 MW (AC) of the plant is not permissible as the selection of
the petitioner in bidding process for 190 MW (AC) project.

(g) The certificates issued by the Chartered Accountant and
Chartered Engineer fulfill the conditions stipulated in the PPA or
not?

17.  We further note the submission of the Petitioner that they have
imported solar modules and paid IGST on it. The Petitioner has also
submitted thatit has paid GST on BOS of the solar power plant. Thus, the
claim of the Petitioner for solar power plant under change in law is on
account of the following.

a) Change in law in BCD rates applicable to solar inverters from 5%
to 20%.
b) Change in law in case of payment of IGST for solar modules
imported.
c) Change in law on account of 5% to 12% GST applicable on BOS.
18.  We have considered submissions made by the parties. In the present

case, the Petitioner has claimed change in law event occurred. As per the
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18.1.

provisions of PPA regarding the Basic Custom Duty payable by it which
was prevailing on last date of bid submission of the rate of 5%. The same
is not disputed by the Respondent. The Respondent has disputed the
BCD amount claimed by the Petitioner based on change in law occurred
after last date of bid submission. The Petitioner has claimed the BCD
amount on imported Solar inverters stating that on bid submission date
it was 5% and the same was increased to 20% by the Government of
India. The Respondent has disputed the same on a ground that
Notification dated 01.02.2021 was to be applied from 02.02.2021. The
PPA had been entered into on 08.07.2020 and the SCOD is on 07.01.2022
and the Petitioner would be required to import the solar inverters in
advance. Therefore, to the extent the Petitioner ought to have imported
the solar inverters prior to 02.02.2021, there cannot be any
consideration of change in law.

The Petitioner has also claimed increase in IGST rate on the solar
modules imported by it. The Petitioner has also claimed GST on other
other solar power generator equipment of the plant which was
increased from 5% to 12% after bid submission date stating that it
qualifies for Change in Law when GST and IGST rates changed after

qualifying date of bid submission recognized as change in law as per the
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18.2.

PPA. The Petitioner has claimed for increased GST rate and its impact on

total GST rate as a Change in Law on balance of Plant (BOS). The

Respondent has opposed the same stating that the claim on GST is not

permissible in terms of bid documents. Further, it was clarified by the

Petitioner during pre-bid conference that such claim is not fall under

change in law.

The present Petition has been filed by the Petitioner seeking declaration

of the Change in Law occurred in the present case with consideration of

the provision of Article 9 of the PPA dated 08.07.2020 executed between
the parties with regard to following aspects:

(a) Increasein GST and IGST rates from 5% to 12% under Notification
dated 30.09.2021 issued by the Department of Revenue, Ministry
of Finance.

(b) Notification No. 03 of 2021 - Customs and Notification No. 07 of
2021 - Customs dated 01.02.2021 issued by Ministry of Finance
pursuant to which the exemptions as granted by MOF to the extent
of 5% (ad valorem), by virtue of its earlier notification No.
1/2011- Customs dated 06.01.2011 was reversed and the basic

custom duty on import of the solar inverters was increased from
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18.3.

18.4.

18.5.

18.6.

18.7.

5% to 20% (as provided under First Schedule to the Customs
Tariff Act, 1975.
The Respondent has opposed the aforesaid Petition stating that present
Petition is not maintainable in terms of PPA dated 08.07.2020.
We note that the Respondent issued Request for Selection
(GUVNL/500MW /Solar (Phase VIII) dated 07.02.2020 for procurement
of power generated from solar PV power projects through competitive
bidding process from 500 MW grid connected solar PV projects set up
in Gujarat.
The RS was issued in accordance with “Tariff based bidding guideline
for solar Photovoltaic power projects” issued by Ministry of Power
(MOP).
The Respondent had carried out competitive bidding process wherein
the Petitioner was selected as the successful bidder for supply of power
from 190 MW solar power plant to the Respondent at a tariff rate of
Rs. 2.63 per kWh for the entire terms of the PPA. The Respondent has
issued Letter of Award (LOA) dated 11.06.2020 to the Petitioner on
declaration of successful bidder.
The Respondent approached the Commission for adoption of tariff of

selected bidders of aforesaid RfS by filing Petition No. 1874 of 2020
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18.8.

18.9.

18.10.

wherein the Commission passed order dated 20.07.2020 and adopted
the tariff discovered during the bidding and also approved the PPA

The SCOD of the plant as per original PPA was fixed as 07.01.2022 which
was extended on account of resurgence of Covid-19 and the said date
was extended upto 24.03.2022 as force majeure event.

As the issue is pertaining to declaration of Change in Law, if any,
occurred in terms of PPA, it is necessary to refer various provisions of
PPA and Government Notifications, orders, etc.

As the competitive bidding process carried out by the Respondent
wherein the bid documents required to prepare with consideration of
provision of the Ministry of Power Guidelines for Tariff based
competitive bidding process for procurement of power from Grid
connected PV project under Section 63 of the Electricity Act, 2003,
wherein it is provided that the specific deviation, if any, requires in the
bid document it is necessary to obtain approval of the Appropriate
Commission. The relevant portion of the said guidelines are reproduced
below.

“2.1.2.  Unless explicitly specified in these Guidelines, the provisions of
these Guidelines shall be binding on the Procurer/ Intermediary

Procurer/ End Procurer and the Authorised Representative of
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3.1.1.(c)

the Procurer. The process to be adopted in event of any deviation
proposed from these Guidelines is specified in Clause 18 of these

Guidelines.

Seek approval of the Appropriate Commission for deviations, if
any, in the draft RfS, draft PPA, draft PSA (if applicable) from
these Guidelines and/ or SBDs, in accordance with the process

described in Clause 18 of these Guidelines.

5.7. CHANGE IN LAW

5.7.1.

5.7.2.

In the event a Change in Law results in any adverse financial
loss/ gain to the Solar Power Generator then, in order to ensure
that the Solar Power Generator is placed in the same financial
position as it would have been had it not been for the occurrence
of the Change in Law, the Solar Power Generator/ Procurer shall
be entitled to compensation by the other party, as the case may
be, subject to the condition that the quantum and mechanism of
compensation payment shall be determined and shall be
effective from such date as may be decided by the Appropriate

Commuission.

In these Guidelines, the term Change in Law shall refer to the
occurrence of any of the following events after the last date of
the bid submission, including (i) the enactment of any new law;
or (ii) an amendment, modification or repeal of an existing law;
or (iii) the requirement to obtain a new consent, permit or
license; or (iv) any modification to the prevailing conditions

prescribed for obtaining an consent, permit or license, not owing
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6.3

6.5

18.

to any default of the Solar Power Generator; or (v) any change
in the rates of any Taxes which have a direct effect on the
Project. However, Change in Law shall not include any change in
taxes on corporate income or any change in any withholding tax

on income or dividends.

The bidding documents including the RfS and the draft PPA shall
be prepared by the Procurer in consonance with these Guidelines
and the SBDs. The Procurer shall also arrange the access of the
bidders to the drafts of Implementation Support Agreement and
land related agreements in case the Project is required to be set

up in a Solar Park.

The Procurer shall provide opportunity for pre-bid conference to
the prospective bidders, and shall provide written interpretation
of the tender documents to any bidder which shall also be made
available to all other bidders. All the concerned parties shall rely
solely on the written communication. Any clarification or
revision to the bidding documents shall be uploaded on the
website of the Procurer for adequate information. In the event
of the issuance of any revision or amendment of the bidding
documents, the bidders shall be provided a period of at least 7
(days) therefrom, for submission of bides.

In case there is any deviation from these Guidelines and/or the
SBDs, the same shall be subject to approval by the Appropriate

Commission. The Appropriate Commission shall approve or
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18.11.

18.12.

18.13.

require modification to the bid documents within a reasonable

time not exceeding 90 (ninety) days.

Clause 2.1.2 of the aforesaid guidelines provides that the provision of
the Guidelines shall be binding to Procurer/Intermediary Procurer/End
procurer and the Authorized Representative of the Procurer. It also
provides that the process to be adopted in event of any deviation
proposed from the Guidelines if specified in Clause 18 the said guideline.
Clause 3.1.1 (c) states that an approval of Appropriate Commission shall
require for deviation, if any, in the draft RfS, draft PPA, draft PSA, from
these Guidelines and/or SBDs, in accordance with the process described
in Clause 18 of the Guidelines.

Clause 5.7 states regarding Change in Law. Clause 5.7.1 provides that if
in the event of Change in Law results in any adverse financial loss/gain
to the Solar Power Generator then, in order to ensure that the Solar
Power Generator is placed in the same financial position as it would
have been had it not been for the occurrence of Change in Law. The Solar
Power Generator /Procurer shall be entitled to compensation by the
other party subject to condition that the quantum and mechanism of
compensation payment shall be determined and shall be effective from

such date as may be decided by the Appropriate Commission.
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18.14.

18.15.

18.16.

Clause 5.7.2 states that occurrence of Change in Law Guidelines after the
last date of bid submission which includes (i) the enactment of any new
law; or (ii) an amendment, modification or repeal of an existing law; or
(iii) the requirement to obtain a new consent, permit or license; or (iv)
any modification to the prevailing conditions prescribed for obtaining
an consent, permit or license, not owing to any default of the Solar
Power Generator; or (v) any Change in the rates of any Taxes which have
a direct effect on the Project. However, change in law shall not include
any change in taxes on corporate income or any change in withholding
tax on income or dividend.

Clause 6.3 provides that bidding documents including RfS and draft PPA
shall be prepared by the procurer in consonance with guidelines and
SBDs.

Clause 6.5 provides that Procurer shall provide opportunity for pre-bid
conference to the prospective bidder and shall provide written
interpretation of the tender documents to any bidder which shall also
made available to other bidders. Any clarification or revision to the
bidding document shall be uploaded on the website of the procurer for

the adequate information. In the event of issuance of any revision or
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amendment of the bidding documents the bidders shall be provided a
period of at-least 7 days for submission of bids.

18.17. Clause 18 of the Competitive bidding Guidelines provides that in case
there is any deviation from the Guidelines and/or SBDs, the same shall
be subject to approval of the Appropriate Commission. The Appropriate
Commission shall require to approve or require modification to the bid
documents within reasonable time not exceeding 90 days.

18.18. It is also necessary to refer the relevant provision of the PPA in the
present case areas under:

“Article 1: Definition
1.1 For all purpose of this Agreement, the following words and expressions
shall have the respective meanings set forth below:

(i) “Contracted Capacity" shall mean 190 MW AC contracted with
GUVNL for supply by the Power Producer at the Delivery Point from
the Solar Power Project. It is to clarify that in any 15-minute time
block during the entire term of the PPA, the injected power shall
not exceed the Contracted AC Capacity plus 5% as well as the
inverter capacity shall not exceed Contracted AC Capacity plus 5%.
The Contracted Capacity defined in PPA means 190 MW (AC)

Solar Power Project supplying power at delivery point from the
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(ii)

(iii)

Solar Power Projects. It is also clarified that in 15 minutes times
block during the entire term of PPA, the injected power shall not
exceed the Contracted AC Capacity plus 5% as well as the
inverter capacity shall not exceed Contracted AC Capacity plus
5%.

The Installed capacity defined in the PPA is as under:

"Installed Capacity"” shall mean the capacity of the Project the

generating terminal(s) and may be within +5% of Contracted
Capacity, provided that necessary evacuation consent shall have to
be arranged from GETCO/CTU."

The Installed Capacity mean the capacity of the project the
generating terminal(s) may be within + 5% of Contracted
Capacity provided that necessary evacuation consent to be
arranged from GETCO/CTU.

The Bid Deadline defined in the PPA is as under:

“Bid Deadline”: shall be the last date of submission bid under RfS

No. GUVNL/500MW/Solar (Phase VII) dated 07.02.2020 and
addendum thereto if any.
The aforesaid definition state that the Bid deadline shall be the

last date of submission bid under RfS No. GUVNL/500MW /Solar
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(iv)

(v)

(vi)

(Phase VII) dated 07.02.2020 and addendum thereto if any i.e.
07.03.2020

It is also necessary to refer the definition of Change in Law is
reproduced below:

“Change in Law” shall have the meaning ascribed thereto in Article

9 of this Agreement.

The aforesaid definition state that the Change in Law in term of
the PPA shall be as per Article 9 of the Agreement.

It is also necessary to refer the definition of “Government
Instrumentality” defined in the PPA is reproduced below:

“Government Instrumentality” shall mean GOI, GOG and their

Ministries,  inspectorate, departments, agencies, bodies,
authorities, legislative bodies.

The aforesaid definition provides that Government of India,
Government of Gujarat and their ministries, inspectorate,
departments, agencies, bodies, authorities, legislative bodies
thereof are qualified as Government Instrumentality.

It is also necessary to refer the definition of “law” defined in the

PPA is reproduced below:
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“Law” shall mean any valid legislation, statute, rule, regulation,

notification, directive or order, issued or promulgated by any
Government Instrumentality.
The aforesaid definition states that any valid legislation, statute,
rule, regulation, notification, directive or order, issued or
promulgated by any Government Instrumentality are qualified
as Law in terms of PPA.

(vii) It is also necessary to refer the definition of “Project” defined in
the PPA is reproduced below:

“Project” shall mean a solar Photovoltaic Grid Interactive Power
Station to be established by the Power Producer at the location
details specified as per Schedule 3 comprising of number of units
at single/multiple locations, aggregating to contracted capacity of
190 MW and shall include land building, plant machinery, ancillary
equipment, material, switch-gear, transformers, protection
equipment and the like necessary to deliver the Electricity
generated by the project to GUVNL at the Delivery point.

As per the aforesaid definition, project shall mean a solar

Photovoltaic Grid Interactive Power Station to be established by

the Power Producer at the location details specified as per
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(viii)

(ix)

Schedule 3 comprising of number of units at single/multiple
locations, aggregating to contracted capacity of 190 MW and
shall include land building, plant machinery, ancillary
equipment, material, switch-gear, transformers, protection
equipment and the like necessary to deliver the Electricity
generated by the project to GUVNL at the delivery point.
It is also necessary to refer the definition of “Scheduled
Commercial Operation Date (SCOD)” defined in the PPA is
reproduced below:

“Scheduled Commercial Operation Date (SCOD)”_shall mean the
date 7% January, 2022.
As per aforesaid definition the SCOD of the plant was 7t January
2022.
It is also necessary to refer Article 3 defined in the PPA is
reproduced below:
ARTICLE 3: Obligations
3.1 Obligations of the Power Producer:

(i) The Power Producer shall obtain all statutory approvals,

clearances and permits necessary for the Project at his cost

in addition to those Approvals as listed in Schedule 2.
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(ii) The Power Producer shall obtain financial closure within
twelve (12) months from date of execution of PPA.
The Power Producer will have to submit the required
documents to GUVNL at least 14 days prior to the scheduled
Financial Closure date. In case of delay in submission of
documents mentioned above, GUVNL shall not be liable for
delay in verification of documents and subsequent delay in
Financial Closure.
An extension for the attainment of the financial closure can
however be considered by GUVNL, on the sole request of the
Successful Bidder, on advance payment of extension charges
of Rs.1000/- per day per MW plus GST @ 18%.
In case of any delay in depositing this extension charge, the
Successful Bidder has to pay an interest on this extension
charge for the days lapsed beyond due date of Financial
Closure @ SBI MCLR (1Year).
This extension will not have any impact on the SCOD. Any
extension charges paid so, shall be returned to the Power
Producer without any interest on achievement of successful

commissioning within the SCOD on pro-rata basis, based on
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(iii)

(iv)

the Project Capacity commissioned on SCOD. However, in
case of any delay in commissioning of the project beyond the
Scheduled Commissioning Date, the amount as deposited
above by the Power Producer shall not be refunded by

GUVNL.

The Power Producer shall construct, operate and maintain
the Project during the term of PPA at his cost and risk
including the required Interconnection Facilities and in close
co-ordination with GETCO/CTU's feasibility.

The Power Producer shall sell all available capacity from
identified Solar Photovoltaic Grid-Interactive Power Plants
to the extent of contracted capacity on first priority basis to
GUVNL and not to sell to any third party.

a. Criteria for Generation: The Power Producer shall
maintain generation so as to achieve annual CUF
within + 10% and -15% of the contracted CUF till the
end of 10 years from COD, subject to the annual CUF
remaining minimum of 15%, and within +10% and -

20% of the contracted annual CUF thereafter till the
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end of the PPA duration of 25 years. The lower limit
will, however, be relaxable by GUVNL to the extent of
non-availability of grid for evacuation which is beyond
the control of the Power Producer. The annual CUF
will be calculated every year from 1st April of the year
to 31st March next year.

Shortfall in Generation: In case the project generates
and supplies energy less than the energy
corresponding to the minimum CUF (Calculation of
CUF will be on yearly basis), the Power Producer will
be liable to compensate GUVNL for the shortfall in
availability below such contracted CUF level at 25% of
the PPA Tariff. This will, however, be relaxable by
GUVNL to the extent of grid non-availability for
evacuation (beyond the Delivery Point) which is
beyond the control of the Power Producer. This
compensation shall be applied to the amount of
shortfall in generation during the Contract Year.
However, this compensation shall not be applicable in

events of Force Majeure identified under the PPA with
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GUVNL, affecting supply of solar power by the Power
Producer

d. Excess Generation: In case the availability is more
than the maximum CUF specified, the Power Producer
will be free to sell it to any other entity provides first
right of refusal will vest with GUVNL. In case of excess
generation, GUVNL shall reserve the right to purchase
the excess generation at 75% (seventy-five per cent) of
the PPA tariff.

(v) The Power Producer shall seek approval of GETCO/ CTU in
respect of Interconnection Facilities.

(vi) The Power Producer shall undertake at its own cost
construction/ upgradation of (a) the Interconnection
Facilities, (b) the Transmission Lines and as per the
specifications and requirements of GETCO/ CTU, as notified
to the Power Producer at schedule 1(5).

(vii) The Power Producer shall undertake at its own cost
maintenance of the Interconnection Facilities, excluding the
transmission line beyond the Sending Station as per the

specifications and requirements of GETCO/ CTU, as notified
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to the Power Producer, in accordance with Prudent Utility

Practices.

(viii) The Power Producer shall operate and maintain the Project

(ix)

)

(xi)

in accordance with Prudent Utility Practices.

The Power Producer shall be responsible for all payments on
account of any taxes, cesses, duties or levies imposed by the
GoG or its competent statutory authority on the land,
equipment, material or works of the Project or on the
Electricity generated or consumed by the Project or by itself
or on the income or assets owned by it. All expenses Including
wheeling / transmission charges and losses, Ul / DSM
Charges applicable as per GERC/ CERC Regulations, upto
Delivery Point shall be paid by the Power Producer without
any reimbursement by GUVNL.

For evacuation facility and maintenance of the transmission,
the Power Producer shall enter into separate agreement
with GETCO/CTU, if applicable.

To procure start up power required for the plant from

respective Discom.
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(xii) Fulfilling all other obligations undertaken by him under this
Agreement.
3.2 Obligations of GUVNL:

(i)  GUVNL shall grant Must Run Status to the Project.
Subject however to the considerations as stated under
clauses 3.4, 3.5 and 3.6 of the PPA.

(ii)  GUVNL shall allow the Power Producer to re-power their
plants from time to time during the PPA duration.
However, GUVNL will be obliged to buy power only
within the range of CUF, specified in the PPA.

3.3 Liquidated Damages for delay in commissioning the project/
solar  photovoltaic Grid interactive Power Plant Beyond

Scheduled Commercial Operation Date

The project shall be Commissioned within Scheduled
Commercial Operation dated. The Power Producer shall have
to submit Commissioning Certificate as verified, Inspected
and certified by GEDA. In case of failure to achieve this

milestone except due to Force Majeure Event, GUVNL shall
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encash Performance Bank Guarantee (PBG) in the following

Manner;

a) Delay upto six (6) months from SCOD - GUVNL, will
encash total Performance Bank Guarantee on per day
basis and proportionate to the balance capacity not
commissioned.

b)  In case the commissioning of the project is delayed
beyond Six (6) months from SCOD, the Power
Producer's Event of Default as per Article 10.2.1 shall be
considered to have occurred and the contracted
capacity shall stand reduced to the project capacity
commissioned upto SCOD + 6 months. The PPA for
balance capacity not commissioned shall be
terminated.

3.4 Generation Compensation in Offtake Constraint Due to
Transmission Infrastructure Not Complete/ Ready Beyond
Delivery Point (Transmission Constraint)

After the scheduled commissioning date, if the plant is ready

but the necessary power evacuation/ transmission

infrastructure beyond Delivery Point is not ready, for reasons
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not attributable to the Power Producer, leading to offtake

constraint, the provision for generation compensation is as

follows:

Transmission Constraint

beyond Delivery Point

Provision for Generation Compensation

If the plant is ready but
the necessary power
evacuation/transmission
infrastructure  beyond
Delivery Point is not
ready, leading to offtake
constraint

a) The normative CUF of 19% (nineteen per
cent) or committed CUF, whichever is lower,
for the period of grid unavailability beyond
Delivery Point, shall be taken for the purpose
of ~ calculation of generation  loss.
Corresponding to this generation loss, the
excess generation by the Successful Bidder in
the succeeding 3 (three) Contract Years, shall
be procured by GUVNL at the PPA tariff so as
to offset this loss.

b) If the transmission delay is directly
attributable to the organization building the
transmission network and some penalty is
imposed on him, then a part of that penalty
may be utilized by GUVNL for compensating
the generation loss.

However, it is clarified that if the plant is ready before SCOD,

but the offtake is constrained because of inadequate/

incomplete power evacuation Infrastructure beyond Delivery

Point, no compensation shall be permissible.

3.5 Generation Compensation in Offtake Constraints Due to Grid

Unavailability Beyond Delivery Point
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During the operation of the plant, there can be some periods

where the plant can generate power but due to temporary

transmission unavailability beyond Delivery Point the power

is not evacuated, for reasons not attributable to the Power

Producer. In such cases the generation compensation shall be

addressed by GUVNL in following manner:

Duration of Grid Unavailability

Provision for Generation Compensation

beyond Delivery Point

Grid  unavailability =~ beyond | Generation Loss = [(Average Generation
Delivery Point in a contract year | per hour during the contract year) x
Grid  Unavailability =~ beyond | (number of hours of Generation Loss=

Delivery Point in a contract year
as defined in the PPA: (only period
from 8 am to 6 pm to be counted):

[Average Generation per hour during the
contract year) x (number of hours of
grid unavailability beyond Delivery
Point during the contract year)]

Where, Average Generation per hour
during the contract year (kWh) = Total
generation in the contract year (kWh) +
Total hours of generation in the contract
year

The excess generation by the Power
Producer equal to this generation loss
shall be procured by GUVNL at the PPA
tariff so as to offset this loss in the
succeeding 3 (three) Contract Years.

3.6 Offtake Constraints Due to Backdown
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(a) Power Producer and GUVNL shall follow the forecasting
and scheduling process as per the regulations in this
regard by the GERC. The Government of India, as per
Clause 5.2(u) of the Indian Electricity Grid Code (IEGC),
encourages a status of "must-run” to solar power
projects. Accordingly, no solar power plant, duly
commissioned, should be directed to back down by a
Discom/ Load Dispatch Centre (LDC). In case such
eventuality of Backdown arises, including non-dispatch
of power due to non-compliance with "Order No.
23/22/2019-R&R dated 28.06.2019 of Ministry of Power
regarding Opening and maintaining of adequate Letter
of Credit (LC) as Payment Security Mechanism under
Power Purchase Agreements by Distribution Licensees”
and any clarifications or amendment thereto, except for
the cases where the Backdown is on account of events
like consideration of grid security or safety of any
equipment or personnel or other such conditions, the

Power Producer shall be eligible for a Minimum
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Generation Compensation, from GUVNL, in the manner

detailed below.

Duration of Back down

Provision Generation

Compensation

for

Hours of Back down during a
monthly billing cycle.

Minimum Generation Compensation
= 100% [(Average Generation per
hour during the month) x (number of
Back down hours during the month)]
X PPA Tariff.

Where, Average Generation per hour
during the contract year (kWh) =
Total generation in the contract year
(kWh) = Total hours of generation in
the contract year.

L. Article 3.1. states about obligation of Power Producer i.e.

Petitioner in this case, are as under:

1. Article 3.1 (i) provides that the Power Producer shall

obtain all statutory approvals, clearances and permits

necessary for the Project at his cost in addition to those

Approvals as listed in Schedule 2.

[11.

Article 3.1 (ii) states that the Power Producer shall obtain

financial closure within twelve (12) months from date of

execution of PPA.

It also provides that the Power Producer will have to

submit the required documents to GUVNL at least 14 days
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prior to the scheduled Financial Closure date. In case of
delay in submission of documents mentioned above,
GUVNL shall not be liable for delay in verification of
documents and subsequent delay in Financial Closure.
An extension for the attainment of the financial closure
can however be considered by GUVNL, on the sole request
of the Successful Bidder, on advance payment of
extension charges of Rs.1000/- per day per MW plus GST
@ 18%.

Further, it also states that in case of any delay in
depositing this extension charge, the Successful Bidder
has to pay an interest on this extension charge for the
days lapsed beyond due date of Financial Closure @ SBI
MCLR (1Year).

[t also states that the extension if any granted as stated
above will not have any impact on the SCOD. Moreover, it
provides that any extension charges paid so, shall be
returned to the Power Producer without any interest on
achievement of successful commissioning within the

SCOD on pro-rata basis, based on the Project Capacity
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IV.

commissioned on SCOD. However, in case of any delay in

commissioning of the project beyond the Scheduled

Commissioning Date, the amount as deposited above by

the Power Producer shall not be refunded by GUVNL.

Article 3.1 (iii) states that the Power Producer shall

construct, operate and maintain the Project during the

term of PPA at his cost and risk including the required

Interconnection Facilities and in close co-ordination with

GETCO/CTU's feasibility.

Article 3.1 (iv) provides that the Power Producer shall sell

all available capacity from identified Solar Photovoltaic

Grid-Interactive Power Plants to the extent of contracted

capacity on first priority basis to GUVNL and not to sell to

any third party.

a. Article 3.1 (iv) (a) state regarding Criteria for
Generation. The said article states that the Power
Producer shall maintain generation so as to achieve
annual CUF within + 10% and -15% of the contracted
CUF till the end of 10 years from COD, subject to the

annual CUF remaining minimum of 15%, and within
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+10% and -20% of the contracted annual CUF
thereafter till the end of the PPA duration of 25 years.
The lower limit will, however, be relaxable by GUVNL
to the extent of non-availability of grid for evacuation
which is beyond the control of the Power Producer. The
annual CUF will be calculated every year from 1st April
of the year to 31st March next year.

b. Article 3.1 (iv) (b) state that Shortfall in Generation if
any happened the treatment for it. It states that in case
the project generates and supplies energy less than the
energy corresponding to the minimum CUF
(Calculation of CUF will be on yearly basis), the Power
Producer will be liable to compensate GUVNL for the
shortfall in availability below such contracted CUF level
at 25% of the PPA Tariff. This will, however, be
relaxable by GUVNL to the extent of grid non-
availability for evacuation (beyond the Delivery Point)
which is beyond the control of the Power Producer.
This compensation shall be applied to the amount of

shortfall in generation during the Contract Year.
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VI

VIL

c. Article 3.1 (iv) (c) state that the compensation stated
above shall not be applicable in events of Force Majeure
identified under the PPA with GUVNL, affecting supply
of solar power by the Power Producer

d. Article 3.1 (iv) (d) state regarding the Excess
Generation. The said article states that in case the
availability is more than the maximum CUF specified,
the Power Producer will be free to sell it to any other
entity provides first right of refusal will vest with
GUVNL. In case of excess generation, GUVNL shall
reserve the right to purchase the excess generation at
75% (seventy-five per cent) of the PPA tariff.

Article 3.1.(v) provides that the Power Producer shall

seek approval of GETCO/ CTU in respect of

Interconnection Facilities.

Article 3.1. (vi) state that the Power Producer shall

undertake at its own cost construction/ upgradation of

(a) the Interconnection Facilities, (b) the Transmission

Lines and as per the specifications and requirements of
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VIIL

IX.

GETCO/ CTU, as notified to the Power Producer at
schedule 1(5).

Article 3.1. (vii) provides that the Power Producer shall
undertake at its own cost maintenance of the
Interconnection Facilities, excluding the transmission
line beyond the Sending Station as per the specifications
and requirements of GETCO/ CTU, as notified to the
Power Producer, in accordance with Prudent Utility
Practices.

Article 3.1. (viii) state that the Power Producer shall
operate and maintain the Project in accordance with
Prudent Utility Practices.

Article 3.1. (ix) provides that the Power Producer shall be
responsible for all payments on account of any taxes,
cesses, duties or levies imposed by the GoG or its
competent statutory authority on the land, equipment,
material or works of the Project or on the Electricity
generated or consumed by the Project or by itself or on
the income or assets owned by it. All expenses Including

wheeling / transmission charges and losses, Ul / DSM
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XI.

XII.

XIII.

XIV.

Charges applicable as per GERC/ CERC Regulations, upto
Delivery Point shall be paid by the Power Producer
without any reimbursement by GUVNL.

Article 3.1. (x) state that for evacuation facility and
maintenance of the transmission, the Power Producer
shall enter into separate agreement with GETCO/CTU, if
applicable.

Article 3.1. (xi) provide that to procure start up power
required for the plant from respective Discom.

Article 3.1.(xii) provides that  fulfilling all  other
obligations undertaken by power producer under this
said PPA/ Agreement.

Article 3.2 of the PPA state with regard to Obligations of

GUVNL who is Respondent in the present case.

a. Article 3.2. (i) provides that the GUVNL shall grant Must

Run Status to the Project. However, subject to the
considerations as stated under clauses 3.4, 3.5 and 3.6 of

the PPA.

b. Article 3.2 (ii) states that the GUVNL shall allow the Power

Producer to re-power their plants from time to time during
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the PPA duration. However, GUVNL will be obliged to buy
power only within the range of CUF, specified in the PPA.

XV. Article 3.3 state with regard to Liquidated Damages for

delay in commissioning the project/ solar photovoltaic

Grid interactive Power Plant Beyond Scheduled

Commercial Operation Date.

The said article states that the project shall be
Commissioned within Scheduled Commercial Operation
dated. The power Producer shall have to submit
Commissioning Certificate as verified, Inspected and
certified by GEDA. In case of failure to achieve this
milestone except due to Force Majeure Event, GUVNL
shall encash Performance Bank Guarantee (PBG) in the
following Manner;

a) Article 3.3. (a) state that the delay upto six (6) months
from SCOD - GUVNL, will encash total Performance
Bank Guarantee on per day basis and proportionate to
the balance capacity not commissioned.

b) Article 3.3 (b) provides that in case the commissioning

of the project is delayed beyond Six (6) months from
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XVI.

SCOD, the Power Producer's Event of Default as per
Article 10.2.1 shall be considered to have occurred and
the contracted capacity shall stand reduced to the
project capacity commissioned upto SCOD + 6 months.
The PPA for balance capacity not commissioned shall
be terminated.
Article 3.4 provides for the Generation Compensation in
Offtake Constraint Due to Transmission Infrastructure
Not Complete/ Ready Beyond Delivery Point
(Transmission Constraint)
The said article states that after the scheduled
commissioning date, if the plant is ready but the
necessary power evacuation/ transmission
infrastructure beyond Delivery Point is not ready, for
reasons not attributable to the Power Producer, leading
to offtake constraint, the provision for generation

compensation is as follows:

Transmission Constraint

beyond Delivery Point

Provision for Generation Compensation

If the plant is ready but
the necessary power

a) The normative CUF of 19% (nineteen
per cent) or committed CUF, whichever
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evacuation/transmission
Infrastructure  beyond
Delivery Point is not
ready, leading to offtake
constraint

b)

is lower, for the period of grid
unavailability beyond Delivery Point,
shall be taken for the purpose of
calculation  of  generation loss.
Corresponding to this generation loss,
the excess generation by the Successful
Bidder in the succeeding 3 (three)
Contract Years, shall be procured by
GUVNL at the PPA tariff so as to offset
this loss.

If the transmission delay is directly
attributable to the organization
building the transmission network and
some penalty is imposed on him, then a
part of that penalty may be utilized by
GUVNL ~ for  compensating the
generation loss.

The said article also provides clarification that if the plant

is ready before SCOD, but the offtake is constrained

because of inadequate/ incomplete power evacuation

Infrastructure beyond Delivery Point, no compensation

shall be permissible.

XVII.  Article 3.5 states for Generation Compensation in Offtake

Constraints Due to Grid Unavailability Beyond Delivery

Point.

The said article provides that during the operation of the

plant, there can be some periods where the plant can
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generate power but due to temporary transmission

unavailability beyond Delivery Point the power is not

evacuated, for reasons not attributable to the Power

Producer. In such cases the generation compensation

shall be addressed by GUVNL in following manner:

Duration of Grid Unavailability
beyond Delivery Point

Provision for Generation Compensation

Grid  unavailability =~ beyond
Delivery Point in a contract year
Grid Unavailability = beyond

Delivery Point in a contract year
as defined in the PPA: (only
period from 8 am to 6 pm to be
counted):

Generation Loss = [(Average
Generation per hour during the
contract year) x (number of hours of
Generation Loss= [Average Generation
per hour during the contract year) x
(number of hours of grid unavailability
beyond Delivery Point during the
contract year)]

Where, Average Generation per hour
during the contract year (kWh) = Total
generation in the contract year (kWh) +
Total hours of generation in the
contract year

The excess generation by the Power
Producer equal to this generation loss
shall be procured by GUVNL at the PPA
tariff so as to offset this loss in the
succeeding 3 (three) Contract Years.

XVIII.

Backdown.

Article 3.6 provides for Offtake Constraints Due to
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Article 3.6 (a) provides that the Power Producer and
GUVNL shall follow the forecasting and scheduling
process as per the regulations in this regard by the
GERC. The Government of India, as per Clause 5.2(u) of
the Indian Electricity Grid Code (IEGC), encourages a
status of "must-run” to solar power projects.
Accordingly, no solar power plant, duly commissioned,
should be directed to back down by a Discom/ Load
Dispatch Centre (LDC). In case such eventuality of
Backdown arises, including non-dispatch of power due
to non-compliance with "Order No. 23/22/2019-R&R
dated 28.06.2019 of Ministry of Power regarding
Opening and maintaining of adequate Letter of Credit
(LC) as Payment Security Mechanism under Power
Purchase Agreements by Distribution Licensees" and
any clarifications or amendment thereto, except for the
cases where the Backdown is on account of events like
consideration of grid security or safety of any
equipment or personnel or other such conditions, the

Power Producer shall be eligible for a Minimum
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Generation Compensation, from GUVNL, in the manner

detailed below.

Duration of Back down

Provision Generation

Compensation

for

Hours of Back down during a
monthly billing cycle.

Minimum Generation Compensation
= 100% [(Average Generation per
hour during the month) x (number of
Back down hours during the month)]
X PPA Tariff.

Where, Average Generation per hour
during the contract year (kWh) =
Total generation in the contract year
(kWh) = Total hours of generation in
the contract year.

XIX.

From the aforesaid Article it is clear that what are the

obligations of power producers and power procurers

under the PPA. The said Article do not stipulate any

conditions on the Petitioner i.e. Power producer, that

what mechanism or procedure or methodology be

adopted by it for procurement of goods/material and the

plant and from which resources and under which

provisions of the prevailing law such procurement be

carried out. Article 3.3 provides that in case of failure of

achieving the SCOD by the Petitioner except in the case of

force majeure specified in the PPA it is liable to pay
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liquidated damages for delay if any occurred upto 6
months from SCOD and if the same is delayed further in
that case the PPA to the extent of non-commissioning of
the project be terminated.

XX. Article 3.4 state with regard to compensation in case of
offtake constraint in transmission infrastructure for
generation loss to the power producer.

XXI. Article 3.5 state with regard to generation compensation
in offtake constraints due to grid unavailability beyond
delivery point.

XXII. Article 3.6 state with regard to offtake constraints due to
break down if any and mechanism for generation
compensation.

Thus the aforesaid article not restrict in any manner to
the Petitioner with regard to procurement of
material /plant under specific scheme of Government of
India.
(x) It is also necessary to refer the definition of Change in law
provided in Article 9 of the PPA which has been discussed at

appropriate part of the order.
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(xi) It is also necessary to refer the definition of Schedule-1 of the
PPA defined in the PPA is reproduced below:

SCHEDULE 1: Parameters and Technical Limits Of Supply

1. Electrical Characteristics

e Three phase alternating current

e Nominal declared frequency: 50.0 Hz

e Final Voltage at Delivery Point: 400/220/132/66 KV

Short circuit rating: As a part of the detailed design
process, the Power Producer shall
calculate the short circuit rating
(minimum and maximum), and
supply this Information to the
GUVNL.

Note: The tolerances & Electrical characteristics variations

and Basic Insulation level will be as per relevant grid code and

CEA standards.

2. Quality of Service
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The Power Producer shall be responsible for the delivery of
energy conforming Performance Standards for Transmission
and Bulk Supply as approved by GERC.

The maximum current and voltage waveform distortion shall
be in accordance with the limits prescribed under Central
Electricity Authority (Grid Standards) Regulations 2010, as
amended from time to time.

3. Power Factor

The Power Producer shall maintain the Power Factor as per
the prevailing GERC regulations and as may be stipulated/
specified by GETCO from time to time. The Power Producer
shall provide suitable protection devices, so that the Electric
Generators could be isolated automatically when grid supply
fails.

Connectivity criteria like short circuit level (for switchgear),
neutral Grounding, fault clearance time, current unbalance
(including negative and zero sequence currents), limit of
harmonics etc. shall be as per Grid Code.

4. Technical Limits of Voltage
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(i) The nominal steady state electrical characteristics of the
system are as follows:
a) Three phase alternating current at 50 Hertz plus
or minus 0.5 Hertz
b) Nominal voltage of 66 kV or above with +10% to -
12.5% variation.
(ii) The Project shall be designed and capable of being
synchronized and operated within a frequency range as per

relevant Grid Code and voltage of 66 kV or above

(iii) Operation of the Project outside the nominal voltage and
frequency specified above will result in reduction of power
output consistent with generator capability curves.

5. Specification of Electrical Energy Delivery
a)  The generation voltage from the Solar Photovoltaic Grid
Interactive Power Project of Power Producer is 66 KV
and above. It uses unit connection of generator,
generator transformer and unit transformer.
b) The generated power will be stepped up to 66 kV or

above at the Project Site and connected at 66 kV or
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19.

19.1.

above for the purpose of interconnection with the Grid

System.

The aforesaid Schedule 1 of the PPA state with Parameters and
Technical Limits Of Supply. It state with regard to Electrical
characteristics of supply, its technical parameter, quality of
service adhere by the power producer i.e. Petitioner, Power
Factor maintained by the Petitioner, technical limit of voltage in
different conditions and specification of Electrical Energy
delivery from the plant. The aforesaid schedule state with regard
to parameter and technical limits of supply from the plant. It does
not stipulate with regard to the procurement of equipment,
material, construction of the project and mode of purchase of the

material and commissioning of it as part of the plant.

Whether the claim of the petitioner towards Basic Custom Duty, SWS
and IGST paid by it on Solar Inverters qualify as a Change in law or not?
If yes in that case what is the rate of BCD, SWS and other surcharges etc.
are payable?

The Petitioner has contended that MOF vide its Notification No.

01/2011 Customs dated 06.01.2011 had granted exemption to solar
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19.2.

19.3.

19.4.

19.5.

generating units for items required for the initial setting up of solar
power generation project when imported into India, from so much of
the duty of customs leviable thereon, as is in excess of 5% Ad valorem.
As per the definition provided in the PPA bid deadline shall be the last
date of submission of RfS no. GUVNL/500MW /Solar (Phase VIII) is
dated 07.02.2020 & Addendum thereto i.e. 07.03.2020

At the time of bid submission by the Petitioner, the custom duty on solar
inverters to be levied on the Petitioner was 5% for import of items
required for the initial setting up of a solar power generation project,
particularly the solar inverters in terms of the aforesaid Customs
Notification

The Petitioner further submitted that vide Notification No. 03 of 2021-
Customs and Notification No. 07 of 2021 - Customs Dated 01.02.2021
issued by Ministry of Finance (Department of Revenue) wherein the
exemptions as granted by MOF to the extent of 5% (ad valorem), by
virtue of its earlier notification was reversed and the Basic Custom Duty
on import of the solar inverters was increased from 5% to 20% on Solar
inverters.

On 17.02.2021, the Petitioner issued a change in law notice to

Respondent under Article 9 of the PPA, thereby, citing impact of
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19.6.

19.7.

19.8.

issuance of the Custom Notifications as a material event impairing the
ability of the Petitioner to proceed with its obligation to implement its
Project. The Petitioner further intimated that due to aforesaid changes
in law, all items of machinery, including solar inverters etc. required for
the initial setting up of a solar power generation project or facility will
attract applicable increased basic custom duty.

The Petitioner has submitted that all solar inverters have already been
imported and delivered at the project site. Since the change in custom
duty rates from 5% to 20% applicable to the import of solar inverters
has a huge financial impact on the project cost and the same is beyond
the reasonable control of the Petitioner.

It is further submitted that any deviation/change in the Project cost
arising out of extraneous circumstances i.e., issuance of the Custom
Notification after the last date of bid submission (i.e., 07.03.2020) is a
change in law event and the Petitioner on the occurrence of such change
in law event is entitled to receive appropriate relief in order to restore
it to same economic position as if the change in law event has not
occurred.

The aforementioned event being beyond the reasonable control, not

being attributable to the Petitioner and having adversely impacted the
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19.9.

19.10.

19.11.

financial viability of the Project qualifies as a Change in Law event as
provisioned under Article 9.1.1 (b) of the PPA and the Petitioner is
entitled to receive appropriate compensation so as to be restituted to
the same economic position as if such change in law had not occurred.
Article 9 of the PPA provides that introduction / modification / changes
in rates of custom duty after the last date of submission of bid (i.e.,
07.03.2020) which has direct effect on the Project cost is a Change in
Law Event. Thus, it is discernible from the above that change/increase
in rates of the custom duty from 5% to 20% vide Custom Notification
dated 01.02.2021 will qualify as a Change in law event under the terms
of the PPA

The claim of the Petitioner falls in category of change in law as specified
in Article 9 of the PPA.

The Petitioner refer various provisions of bidding guidelines dated
03.08.2017 and submitted that it is the duty of the power procurer to
keep the bid documents engrossed with the provision of the bidding
guidelines issued by central govt. under section 63 of the Act. Any
deviation from the bidding guidelines if desired to incorporate by the

power procurer such deviation gets approved from the Commission
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19.12. The Petitioner has referred clause 5.7.1 and 5.7.2 of the bidding
guidelines and submitted that the change in law incorporated in the bid
documents including PPA is in accordance with the provisions wherein
itis recognized the change in law if any, occurred be given effect.

19.13. Clause 6.2(4) of the Tariff Policy also recognize that any changes in taxes
imposed by Central /State Government after the award of bids has to be
treated as change in law unless otherwise provided for in the PPA
subject to approval of the Commission

19.14. The Petitioner has already suffered an adverse financial impact of Rs.
4,25,63,066/-, which has to be compensated to the Petitioner in terms
of the PPA along with carrying cost. Consequently, there is additional
tariff impact of Rs. 0.01 per kWh.

19.15. A brief breakup of the Petitioner’s total claim of Rs. 4,25,63,066/- on
account of the increase in BCD on Solar Inverters is as under: -

Total claim for increase in BCD is Rs. 4,25,63,066/-
Incremental BCD on a/c of change in BCD = 3,68,51,136/-
Incremental SWS on a/c of change in BCD = 36,85,113/-
Incremental IGST on a/c of change in BCD = 20,26,812/-
19.16. Per contra the Respondent submitted that the Notifications dated

01.02.2021 was to be applied from 02.02.2021. The PPA had been
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19.17.

19.18.

19.19.

19.20.

entered into on 08.07.2020 and the SCOD is on 07.01.2022 and the
Petitioner would be required to import the modules in advance.
Therefore, to the extent the Petitioner ought to have imported the
equipment/modules prior to 02.02.2021, there cannot be any
consideration of change in law

The Respondent submitted that the Notifications dated 06.01.2011 and
01.02.2021 are a matter of record and the Respondent craves reference
to the same for its true interpretation.

The issue of whether such notifications are Change in law is to be
considered by the Commission in terms of the PPA. Further if there is a
change in law event in terms of Article 9.1, it has to be considered
whether there was any impact on the Petitioner

Based on above, the respondent contended that the petitioner claim for
BCD is not permissible. Hence, the same should not be granted

We have considered the submissions made by the parties. The issue
arose before the Commission is that as to whether Change in Law
occurred in the present case or not? If the change in law occurred,
whether the BCD and SWS and GST claimed on it by the petitioner fall

under the change in law category and the petitioner is eligible for it or
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19.21.

19.22.

19.23.

not? Further, the BCD and other charges claimed by the petitioner, if fall
under the change in law then in that case, what are the rates of them?
We note that the claim of the Petitioner in the present case is that the
extension and introduction of Basic Custom Duty (BCD) vide
Notification no. 03 of 2021- Customs and Notification No. 07 of 2021 -
Customs Dated 01.02.2021 issued by Ministry of Finance (Department
of Revenue) wherein the exemptions as granted by MOF to the extent
of 5% (ad valorem), by virtue of its earlier Notification No. 1/2011-
Customs dated 06.01.2011 was reversed and the Basic Custom Duty on
import of the solar inverters was increased from 5% to 20% on Solar
inverters.

As the aforesaid issue arose, it is necessary to consider the provision of
RfS and PPA which are relevant in this case and some of the provisions
are already referred in earlier part of this order hence not repeated.
The Schedule 1 of the PPA state with Parameters and Technical Limits
of Supply. It states with regard to Electrical characteristics of supply, its
technical parameter, quality of service adhered by the power producer
i.e. Petitioner, power factor maintained by the Petitioner, technical limit
of voltage in different conditions and specification of Electrical Energy

delivery from the plant. The aforesaid schedule state with regard to
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19.24.

19.25.

19.26.

parameter and technical limits of supply from the plant. It does not
stipulate with regard to the procurement of equipment, material,
construction of the project and mode of purchase of the material and
commissioning of it as a part of the plant.

On reading of provisions of aforesaid Clauses of RfS and Articles of PPA
and Schedule -1 of PPA, it is clear that it is the prerogative of the
bidder/power producer to decide about procurement of equipments,
suppliers, date of procurement of such material, receipt of material, its
technical standards and also the same is procured either from import
way of goods or through domestic supply etc. The said provisions are
silent on procurement of goods i.e. inverters, modules and other
necessary equipment’s for solar projects of the petitioner.

The entire structure of procurement of equipments, materials, finance,
construction of the project, its operations are prerogative of the project
developer and the same is subject to terms and conditions of RfS and
PPA which are not restricting in any manner for procurement of
materials/equipments by the project developers.

It is necessary to refer Article 9 of the PPA which state about change in
law is reproduced below:

“ARTICLE 9: Change in Law

206



9.1 Definition
9.1.1 "Change in Law" shall refer to the occurrence of any of
the following events after the Bid Deadline.

a. The enactment, bringing into effect, adoption,
promulgation, amendment, modification or repeal,
of any statute, decree, ordinance or other law,
regulations, notice, circular, code, rule or direction
by Governmental Instrumentality or a change in its
interpretation by a Competent Court of law,
tribunal, government or statutory authority or any
of the above regulations, taxes, duties charges,
levies etc. that results in any change with respect to
any tax or surcharge or cess levied or similar
charges by the Competent Government on the
generation of electricity (leviable on the final
output in the form of energy) or sale of electricity.

b. Introduction / modification / changes in rates of
safeguard duty and/or antidumping duty and/or
custom duty which has direct effect on the Project

cost.
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9.2 Relief for Change in Law

9.2.1

9.2.2

In case Change in Law on account of 9.1.1 (a) above
results in the Power Producer's costs directly
attributable to the Project being decreased or increased
by one percent (1%), of the estimated revenue from the
Electricity for the Contract Year for Which such
adjustment becomes applicable or more, during
Operation Period, the Tariff Payment to the Power
Producer shall be appropriately increased or decreased
with due approval of GERC.

In case of Change in Law on account of 9.1.1 (b) above,
the Power Producer shall be allowed an increase /
decrease in tariff of 1 paise / unit for every increase /
decrease of Rs. 2 Lakh per MW in the Project Cost which
shall be allowed upon submission of proof of payment
made by the Power Producer towards safeguard duty
and/or anti-dumping duty and/or custom duty to the
concerned Authority and with due approval of GERC.
This increase/ decrease in tariff due to this change in

cost of PV modules shall be limited to actual DC capacity
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I1.

or 150% ( One hundred & fifty percent) of contracted AC
capacity, whichever is lower.

9.2.3 The Power Procurer / GUVNL or the Power Producer, as
the case may be, shall provide the other Party with a
certificate stating that the adjustment in the Tariff
Payment is directly as a result of the Change in Law and
shall provide supporting documents to substantiate the
same and such certificate shall correctly reflect the
increase or decrease in costs.

9.2.4 The revised tariff shall be effective from the date of such
Change in Law as approved by GERC. the Parties hereto
have caused this Agreement to be executed by their fully
authorized officers, and copies delivered to each Party,
as of the day and year first above stated.”

Article of the PPA define change in law as occurrence of any

of the following events after bid submission deadline date

Article 9.1.1 (a) states that (i) any enactment, bring into

effect, adoption, promulgation, amendment, modification or

Repeal, of any statute, decree, ordinance, or Other law,

Regulations, notice, circular, code, rule or direction by
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I11.

IV.

Government Instrumentality or (ii) a Change in its
interpretation by a competent Court of Law, Tribunal,
Government or Statutory Authority or any of above
Regulations, taxes, duties, charges, levies etc. that results in
any change with respect to (a) any tax or (b) surcharge or (c)
cess levied or similar charges by the competent Government
on generation of electricity (leviable or final output in the
form of energy) or (d) sale of electricity, qualify as Change in
Law.

Article 9.1.1 (b) provides that introduction/ modification/
changes in rates of safeguard duty and/or anti-dumping
and/or custom duty which has direct effect on the project
cost is qualified as Change in Law.

Article 9.2.1 states that in case of “Change in Law” occurred
on account of Article 9.1.1 (a) resulted the power producer
cost be increased or decreased by 1% of the estimated
revenue from Electricity for the contract year for which
adjustment become applicable during Operation Period, the
tariff payment to the power producer shall be appropriately

increased or decreased with approval of the Commission.
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VI

Article 9.2.2 provides that in case of “Change in Law” on
account of Article 9.1.1 (b) of the aforesaid PPA the power
producer shall be allowed an increase/decrease in tariff of 1
paise/unit for every increase/decrease of Rs. 2 lakhs/MW in
the project cost allowed upon submission of proof of
payment made by power producer towards safeguard duty
and/or antidumping duty and/or custom duty to the
concerned authority with approval of this Commission. This
increase/ decrease in tariff due to this change in cost of PV
modules shall be limited to actual DC capacity or 150% ( One
hundred & fifty percent) of contracted AC capacity, whichever
is lower.

Article 9.2.3 of the PPA provides that the power producer or
procurer shall provide other party all supporting documents
to substantiate its claim of “Change in Law” with certificate
stating that the adjustment in tariff payment is directly as a
result of Change in Law and it reflect as increase or decrease

in costs.
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VII.  Article 9.2.4 provides that the revised tariff shall be effective
from the date of Change in Law approved by this Commission,
i.e. GERC.
Thus, the aforesaid provisions provide about the qualification of ‘Law’,
‘Change in Law’ and ‘Relief Permissible’ in “Change in Law” if any
occurred subject to approval of this Commission.

19.27. The Change in Law conditions provided in the PPA are applicable on
fulfilment of conditions and benefit of the same is available to the power
producer and / or to power procurer as the case may be.

19.28. Itisalso necessary to refer MOF Notification No.1/2011 Customs dated

06.01.2011 which is reproduced as under:

[

[TO BE PUBLISHED IN THE GAZETTE OF INDIA, EXTRA ORDINARY, PART
II, SECTION 3, SUB SECTION (i)]
GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(DEPARTMENT OF REVENUE)
Notification No. 1/2011 - Customs

New Delhi, dated the 6th January, 2011

G.S.R. (E).- In exercise of the powers conferred by sub-section (1) of
section 25 of the Customs Act, 1962 (52 of 1962), and in supersession

of the notification of the government of India in the Ministry of
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Finance ( Department of Revenue) No. 30/2010 - Customs, dated
27th Feb. 2010, the Central Government on being satisfied that it is
necessary in the public interest so to do, hereby exempts all items of
machinery, including prime movers, instruments, apparatus and
appliances, control gear and transmission equipment and auxiliary
equipment (including those required for testing and quality control)
and components, required for the initial setting up of a solar power
generation project or facility, when imported into India, from so
much of the duty of customs leviable thereon which is specified in
the First Schedule to the Customs Tariff Act, 1975 (51 of 1975), as is
in excess of 5% ad valorem, and from the whole of the Additional
Duty of Customs leviable thereon under section 3 of the said Customs
Tariff Act, subject to the following conditions, namely:-

(1) theimporter produces to the Deputy Commissioner of Customs
or the Assistant Commissioner of Customs, as the case may be, a
certificate, from an officer not below the rank of a Deputy Secretary
to the Government of India in the Ministry of New and Renewable
Energy to the effect that the goods are required for initial setting up
of a project or facility for the generation of power using solar

energy, indicating the quantity, description and specification
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thereof; and the said officer recommends the grant of this exemption
;and

(2) the importer furnishes an undertaking to the Deputy
Commissioner of Customs or the Assistant Commissioner of Customs,
as the case may be, that such imported goods will be used for the
purpose specified and in the event of his failure to comply with this
condition, he shall be liable to pay, in respect of such goods as is not
proved to have been so used, an amount equal to the difference
between the duty leviable on such goods but for the exemption under

this notification and that already paid at the time of importation.

F. No. 354/209/2010-TRU”
(Vikas)
Under Secretary of the Government of India
19.29. The aforesaid Notification provides exemption on all items of
machinery, including prime movers, instruments, apparatus and
appliances, control gear and transmission equipment and auxiliary
equipment (including those required for testing and quality control) and
components, required for the initial setting up of a solar power

generation project or facility, when imported into India, from so much
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of the duty of customs leviable thereon which is specified in the First
Schedule to the Customs Tariff Act, 1975 (51 of 1975), as is in excess of
5% ad valorem, and from the whole of the Additional Duty of Customs
leviable thereon under Section 3 of the said Customs Tariff Act, subject
to the following conditions, namely:-
(1) the importer produces to the Deputy Commissioner of
Customs or the Assistant Commissioner of Customs, as the case
may be, a certificate, from an officer not below the rank of a
Deputy Secretary to the Government of India in the Ministry of
New and Renewable Energy to the effect that the goods are
required for initial setting up of a project or facility for the
generation of power using solar energy, indicating the quantity,
description and specification thereof;, and the said officer
recommends the grant of this exemption ; and
(2) the importer furnishes an undertaking to the Deputy
Commissioner of Customs or the Assistant Commissioner of
Customs, as the case may be, that such imported goods will be
used for the purpose specified and in the event of his failure to
comply with this condition, he shall be liable to pay, in respect of

such goods as is not proved to have been so used, an amount equal
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to the difference between the duty leviable on such goods but for
the exemption under this notification and that already paid at the
time of importation.
19.30. It is also necessary to refer, Notification No. 3/2021 - Customs dated
01.02.2021 which is stated below:

[TO BE PUBLISHED IN THE GAZETTE OF INDIA, EXTRAORDINARY,
PART 11, SECTION 3, SUB-SECTION (i)]

GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(Department of Revenue)

Notification No. 03/2021 - Customs

New Delhi, the 15¢ February, 2021

G.S.R. .... (E). - In exercise of the powers conferred by sub-section (1)
of section 25 of the Customs Act, 1962 (52 of 1962), the Central
Government, on being satisfied that it is necessary in the public
interest so to do, hereby makes the following further amendments
in the notification of the Government of India, Ministry of Finance
(Department of Revenue), No. 57/2017- Customs, dated the 30th
June, 2017, published in the Gazette of India, Extraordinary, Part 1],
Section 3, Sub- section (i), vide number G.S.R. 798 (E), dated the 30th

June, 2017, namely:-
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(ix) against S.No. 13, in column (3), for the entry, the following

entry shall be substituted, namely: -

All goods other than the following goods, namely: -
(a) charger or power adapter;

(b) solar inverter;”

The aforesaid notification states regarding further amendments in
the notification of the Government of India, Ministry of Finance
(Department of Revenue), No. 57/2017- Customs, dated the 30th June,
2017, wherein against Sr.No. 13, in column (3), for the entry, the
following entry shall be substituted, i.e. All goods other than the following
goods, namely(a) charger or power adapter; (b) solar inverter;”

19.31. It is also necessary to refer, Notification No. 07/2021-Customs dated

01.02.2021, which is stated below:
[TO BE PUBLISHED IN THE GAZETTE OF INDIA,
EXTRAORDINARY, PART II, SECTION 3, SUB-SECTION (i)]
GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(Department of Revenue)
Notification No. 07/2021-Customs
New Delhi, the 1st February, 2021
G.S.R..... (E).- In exercise of the powers conferred by sub-section (1)

of section 25 of the Customs Act, 1962 (52 of 1962) and section 3
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of the Customs Tarliff Act, 1975 (51 of 1975), the Central
Government, on being satisfied that it is necessary in the public
interest so to do, hereby rescinds the notifications of the
Government of India in the Ministry of Finance (Department of
Revenue), published in the Gazette of India, Extraordinary, Part I,
Section 3, Sub-section (i) specified in column (2), vide
corresponding G.S.R. number specified in column (3), of the Table,
except as respects things done or omitted to be done before such
rescission, namely:-

Table

Sr. No. Notification No. GSR No.

(1) (2) (3)

1. 1/2011 - Customs, dated 6(E), dated the 6t

the 6% January, 2011 January, 2011

2. 4/2017-Customs, dated the | 769(E), dated the 30t

30th June, 2017 June, 2017

3. 75/2017-Customs, dated the | 1153 (E ), dated the

13th September, 13th September, 2017
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2. This notification shall come into force on 2" February, 2021.

[F.No. 334/2/2021-TRU]

Under Secretary to the Government of India

(Rajeev Ranjan)

4

The aforesaid notification states that Central Government, rescinds the

notifications of the Government of India in the Ministry of Finance

(Department of Revenue), published

in the Gazette of India,

Extraordinary, Part II, Section 3, Sub-section (i) specified in column (2),

vide corresponding G.S.R. number specified in column (3), of the Table,

except as respects things done or omitted to be done before such

rescission.
Sr. No. Notification No. GSR No.
(1) (2) (3)
1. 1/2011 - Customs, dated 6(E), dated the 6t
the 6t January, 2011 January, 2011
2. 4/2017-Customs, dated the | 769(E), dated the
30th June, 2017 30t June, 2017
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19.32.

3. 75/2017-Customs, dated 1153 (E ), dated the
the 13th September, 13th September,

2017

It is also necessary to refer Section 110 of the Finance Act 2018 is

reproduced below:

........ There shall be levied and collected, in accordance with the
provisions of this Chapter, for the purposes of the Union, a duty
of Customs, to be called a Social Welfare Surcharge, on the goods
specified in the First Schedule to the Customs Tariff Act, 1975
(hereinafter referred to as the Customs Tariff Act), being the
goods imported into India, to fulfil the commitment of the
Government to provide and finance education, health and social
security.....”

The aforesaid provision state with regard to applicability of social

welfare surcharge on a provision of custom duty under first schedule

to Custom Tariff Act, 1975 imposed by Government of India.

19.33.

The Petitioner with regard to increase in Basic Custom Duty after COD
of the project has placed reliance on the judgement of the Hon’ble APTEL
in Appeal No. 256 of 2019 and Batch, titled Parampujya Solar Energy
Private Ltd. & Anr. v. Central Electricity Regulatory Commission & Ors., the

relevant part of the same is reproduced below:
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Change-in-law clauses in the PPAs (Article 12) assure relief to be provided
in relation to “any additional recurring/non- recurring expenditure”
arising out change-in-law. There is no restriction in the contracts as to
application of this clause for period prior to the COD. The activities of
generation of electricity and its supply, post COD, are bound to include non-
recurring expenditure, 0&M expenses being one such area. In fact, the use
of the word “any” in relation to the consequent “recurring or non-recurring
expenditure” signifies the wide ambit of the contractual clause, no exclusion
of such nature as understood by the Commission deserving to be read there
into. The extraneous qualification that such expenditure must relate to
period prior to COD cannot be approved of
19.34. We note that the Petitioner on 17.02.2021 and 12.01.2022 has issued a
Change in Law Notice under Article 9 of the PPA to the Respondent qua
the aforesaid Change in Law Events which have resulted in increase in
the cost of project, thereby, causing financial difficulties/challenges in
execution of the Project
19.35. The Petitioner submitted that they have been not benefited due to
reduction in any other taxes / duties / cess, nor has claimed / availed

input tax credit on GST / custom duty.
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19.36.

19.37.

19.38.

19.39.

As per the prevalent industry practices, the supply of solar inverters is
planned closer to the date of commissioning of the project, post
completion of land acquisition and major project works. Accordingly,
the Petitioner purchased the same at appropriate time

We also note that the PPA nowhere provides for any timelines / period
within which the inverters / other equipment were required to be
procured.

Itis nota case that where the Petitioner has not acted in accordance with
law to meet the project timelines. The increase in BCD on solar inverters
was imposed by Ministry of Finance, Government of India through
amendment in the Custom Tariff Act, 1975. Thus, the act of the
Petitioner is in accordance with law.

We note that the Petitioner acted in a bona fide manner and after taking
all due care while importing the solar inverters. The Petitioner chose a
route that was valid and available to it. The respondent has not
contented that the Petitioner acted unlawfully or illegally by paying 20%
BCD. The Petitioner’s conduct in paying 20% BCD which is in accordance
with prevailing law cannot be disqualified by the Commission since the
alleged alternative, respondent is relying upon, was subsequently

withdrawn by the Government.
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19.40.

19.41.

19.42.

The Respondent has contended that the Petitioner should have
imported the solar inverters before 02.02.2021, i.e., the date from which
20% BCD became applicable, since the SCOD for the project was
originally 07.01.2022. Although the original SCOD was 07.01.2022, the
same was extended due to Covid. The extension of SCOD was granted up
to 24.03.2022. The documents submitted by the petitioner state that all
the solar inverters were imported by the Petitioner before the
rescheduled SCOD

Further, itis not the case of the Respondent that the importation of solar
inverters caused delay in the commissioning of the Project or that the
change in law has occurred after the SCOD. The Petitioner has acted in a
prudent and diligent manner to ensure the timely commissioning of the
Project. The Petitioner has paid the BCD as imposed on it by the
Government and the same is evident from the documents filed before
the Commission on record which are not disputed by the Respondent.
We note that it is the absolute discretion of the Petitioner to structure
its project construction activities in consideration of multiple
engineering, financial and supply side activities. The Petitioner is
required to import the solar inverters based on its SCOD, or the revised

SCOD to optimize its costs as well as secure the safety of the solar
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inverters and prevent damage. That is how the financial planning is
done to have timely draw downs and minimize the cost of debt. We note
that generally the project developer plan for solar inverters
procurement with consideration of SCOD and if there are any events of
force majeure delaying the SCOD, it will have an impact on the
importation of solar inverters also. The respondent cannot
micromanage and determine the manner of operations of the Petitioner
as long as the solar inverters have been imported prior to the
rescheduled SCOD in terms of consideration of provisions of RfS and
PPA.

19.43. We note that the petitioner has submitted the documents which indicate
that the petitioner imported solar inverters for the project and has
already paid BCD at the rate of 20% on it. The petitioner has also paid
10% SWS on BCD. The additional IGST at the rate of 12% applicable on
BCD and SWS on such solar inverters and IGST on Solar Modules total
amounting to Rs. 46,09,67,766/-. Petitioner has worked out the claim
for BCD, SWS on it and additional IGST paid solar inverters for which
BCD plus SWS paid.

19.44. We note that the SCOD as provided under the PPA was 07.01.2022. It is

evident from the submission made by Respondent that the PPA was
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19.45.

19.46.

20.

executed on 08.07.2020 and the change in BCD rates Notification was
issued on 01.02.2021 and change in GST Notification was issued on
01.10.2021. Therefore, both the notification issued by the government
were prior to original SCOD as mentioned in PPA and the Petitioner
could not have foreseen the additional cost which it will incur while
procuring equipment and developing the project.

Considering the above facts there is change in Basic Custom Duty rates
on solar inverters which was five percent (5%) on the bid submission
date i.e. 07.03.2020 which increased to Twenty percent (20%) on
01.02.2021 vide Notification No. 03/2021 - Customs dated 01.02.2021
and Notification no. 07/2021- Customs dated 01.02.2021. Hence the
same is qualify as Change in Law.

We are of the view that the Change in Law occurred as per the provisions
of PPA in the present case with regard to BCD payable and on it SWS and
IGST (IGST) on the solar inverters procured and imported by it and
other charges on it as per Act by the petitioner, who is eligible to get
relief prayed by it.

Whether GST Change issue in IGST/GST rates from 5 % to 12% is change
in Law event under Article 9 of the PPA? If Answer is yes in that case

what amount Petitioner is entitled for change in law towards GST?
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20.1.

20.2.

20.3.

Now, we deal with issue with regard to claim of the Petitioner that there
isincrease in GST rate from 5% to 12% on solar modules and other solar
Power generator Equipment after the signing of the PPA between the
petitioner and Respondent is qualify as change in Law in terms of PPA.
The Petitioner is eligible to recover the amount paid by it on account of
incremental rate of GST and Surcharges imposed by the Central
Government and state government on material/goods is disputed and
the same is opposed by the Respondent stating that the Petitioner is not
eligible for change in incremental GST rate on solar modules and other
solar Power generator Equipment as per the provisions of the PPA.
Hence, it is necessary to consider the submissions of the petitioner and
Respondent and analysis by the Commission in subsequent paras:

The Petitioner submitted that on 12.04.2017, the Parliament and State
Legislative Assemblies introduced laws related to the Goods and
Services Tax replacing multiple indirect taxes levied by the Central and
State Governments.

On 01.07.2017, the Central Goods and Services Tax Act, 2017; the
Integrated Goods and Services Tax Act, 2017 (“GST Act, 2017”) for levy
and collection of tax on inter-State supply of goods or services or both by

the Central Government came into effect.
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20.4.

20.5.

20.6.

20.7.

20.8.

Section 5 of the GST Act, 2017 provides that integrated tax on goods
imported into India shall be levied and collected in accordance with the
provisions of Section 3 of the Customs Tariff Act, 1975.

It is submitted that under Notification No. 01/2017- Integrated Tax
(Rate) dated 28.06.2017, the GST applicable on solar modules and solar
cells as well as other solar power generator equipment was 5%.

The Central Government vide its Notification No. 08/2021 Integrated
Tax (Rate) dated 30.09.2021 has amended its earlier Notification No.
01/2017- Integrated Tax (Rate) dated 28.06.2017 (as amended from
time to time) in order to adhere to the recommendations of 45th GST
Council meeting held on 17.09.2021, and thereby has increased the
applicable GST rate on the solar modules and solar cells as well as other
solar power generator equipment, from 5% to 12%.

The change in rates of IGST on solar modules and GSTother solar power
generator equipment from 5% to 12%, which are the primary
component required for setting up of solar power plants, is a change in
law event occurred after the bid submission date.

The Petitioner submitted more than 80% (by value) of other solar power

generator equipment have already been delivered and the remaining of
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20.9.

the other solar power generator equipment are expected to be delivered
shortly

The Ministry of Power, in order to ensure sustainability of the electricity
market and in larger public interest, issued a direction dated 27.08.2018
under Section 107 of Electricity Act, 2003 to CERC for allowing pass
through of any changes in domestic duties, levies, cess and taxes
imposed by the Central Government/ State Governments leading to
corresponding changes in cost after the award of bid. Since the GST /
IGST Notification dated 30.09.2021 has been issued after the bid
submission and the Petitioner while submitting its bid could not have
foreseen that the IGST rates applicable on the imported solar modules /
cells and GST on other solar power generator equipment will stand
revised from 5% to 12%. Therefore, considering the consequential
impact of the same on the cost of the project, the same qualifies as a
change in law event under Article 9 of the PPA. On account of the same,
the Petitioner has already suffered an adverse financial impact of Rs.
39,74,24,118/- as incremental cost of IGST paid on solar modules
imported which is payment on imported items. While Rs. 2,26,60,890/-
paid as incremental cost of GST on other equipments of plant (BOS) and

is expected to further suffer an additional adverse financial impact of Rs.
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20.10.

20.11.

20.12.

20,37,38,543/- on import / procurement of balance other solar power
generator equipment, which has to be compensated to the Petitioner.
On 22.10.2021, Ministry of Power notified the Electricity (Timely
Recovery of Costs due to Change in Law) Rules, 2021. As per Rule 3(2) of
the CIL Rules, the affected party, intending to recover the cost due to
change in law, is required to give a three weeks’ prior notice to the other
party about the proposed impact of the proposed change in law event on
the tariff or charges

The Central Electricity Regulatory Commission on the earlier occasion
vide its Order dated 06.12.2021 in Petition No 228/MP /2021 and order
dated 02.12.2021 in Petition No. 188/MP/2021 has interpreted the
provisions of the CIL Rules and has opined that the said rules will be
applicable retrospectively even on the existing PPAs or where the
change in law event has occurred before the notification of CIL Rules.
The Petitioner on 12.01.2022 has issued a Change in Law Notice under
Article 9 of the PPA read with Rule 3(2) of the CIL Rules to the
Respondent qua the aforesaid CIL Events which have resulted in
increase in the cost of project, thereby, causing financial

difficulties/challenged in execution of the Project
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20.13.

20.14.

20.15.

20.16.

20.17.

20.18.

20.19.

The Ministry of Power on 21.02.2022 has issued clarification to CIL
Rules, wherein, the Ministry of Power has clarified that the said rules will
not be applicable if the change in law event has occurred before the said
rules were notified

The Change in law claimed by the Petitioner on account of GST rates fall
under Article 9 of the PPA.

Article 9 of the PPA needs to read and align with the clarification and the
terms of Bidding Guidelines issued under Section 63 of the Electricity
Act, by the Central Government.

By giving restrictive meaning, in substantial departure from the
provision of statutory bidding guideline, if any, the Respondent had to
obtain necessary approval for such deviation from the Commission for
this particular bidding process.

Such deviation without approval of Commission would not be effective
and valid.

The Respondent is not entitled to restrict the ‘Change in Law Clause’
provided in the Bidding Guideline as it would subvert the mandate and
mechanism prescribe under section 63 of the Electricity Act, 2003.
Article 9 is to be read with Clause 5.7 of the Bidding Guidelines and the

pre-bid clarifications issued by the Respondent proves that the
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20.20.

20.21.

20.22.

petitioner is entitled for change in GST Rate through statutory provisions
qualify for “Change in Law”.

Clause 3.1.1(c) of the Guidelines requires the procurer to seek approval
of the Appropriate Commission for deviations, if any, in the draft RfS,
draft PPA and draft PSA from the Guidelines and/or standard Bidding
Documents by following the process provided under Clause 18 of the
Guidelines. This is a mandatory requirement and cannot be dispensed
with.

If any deviation from the bidding guidelines desire to introduce by the
petitioner as alleged deviation in the language in Change in law clause
was addressed in Pre bid clarification, and the intention of the parties
was always to reduce risk and uncertainty with reference to major factor
such as anti-dumping, safeguard duty, basic custom duty, etc. Here the
word ‘etc’ used in clarification raised in the pre-bid meeting is qualify for
the Change in Law occurred with regard to similar situated aspect which
include statutory Change in Law i.e. GST.

The Language used for clarification can only be read to dispel
apprehension of any risk or uncertainty felt by the bidders regarding the

scope of Clause 9 of the PPA.
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20.23. The term used ‘such as’, ‘etc.’ is of significant importance as it clearly
denotes that the treatment of Change in law clause is not merely limited
to antidumping duty, safeguard duty and custom duty but extends to any
other form of tax or levy.

20.24. Serial no. 8 and 9 of the clarification issued are the relevant clarifications
where in the right-hand column while clarifying the scope of Change in
law, ‘etc ' has been added to custom duty, anti-dumping duty and
safeguard duty.

20.25. It is necessary to read word ‘or’ provided in clause 9.1.1 (a) of the PPA
in background of Clause 5.7 of the Bidding Guidelines in disjunctive
manner. Article 9.1.1 (a) state occurrence of the following events:

(i) The enactment, bringing into effect, adoption, promulgation,
amendment, modification or repeal of any statute, decree, ordinance or
other law, regulation, notice, circular, court, rule or direction by
Government instrumentality, or;

(ii) A change in interpretation by competent court of law, tribunal,
government or statutory authority

Both above events (i) and (ii) should be one “that results in any change

with respect to any tax or surcharge or cess levied”; or (iii) Similar
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20.26.

20.27.

20.28.

charges by competent Government on the generation of electricity
(leviable on final output in the form of energy) or sale of electricity.
The interpretation by the Respondent for entirely Article 9.1.1(a) is
governed by the last part i.e. “generation of electricity (leviable on final
output in the form of enerqgy) or sale of electricity” is not correct
interpretation because in such a case, there would be no need for first
two categories as stated above.
The contention of Respondent that only taxes or surcharge or cess levied
by the competent government on the generation of electricity (leviable
on the final out put in the form of energy) or sale of electricity would
constitute change in law would make entirely redundant significant
portion of clause (a) of Article 9.1.1 specifically describe in category (i)
and (ii) above.
The first category of event relates to changes brought about by
“Government instrumentality” whereas third category refer to
“competent Government” alone. While category (ii) deals with changes
brought to “interpretation by competent court and other quasi-judicial
body.
Clause 9.1.1(b) of the PPA is a further clarificatory succeeding sub-

clause stating that change in rates of safeguard duty/ anti - dumping
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20.29.

20.30.

20.31.

20.32.

20.33.

duty/ customs duty affecting project cost which include inverter,
modules etc. on solar PV modules is specifically recognized as
independent basis for claiming Change in Law compensation for such
events.

That Clause 9.1.1(b) of the PPA does not in any manner change, reduce
or restrict the scope of Clause 9.1.1(a) of the PPA.

Clause 9.1.1(a) of the PPA is sufficiently wide clause to cover change in
rate of GST impacting project cost of solar power developer.

Reading Clause 9.1.1(a) of the PPA in light of Clause 5.7 of the Bidding
Guidelines, itis clear that Clause 9.1.1(a) of the PPA imports its elements
from broadly scoped Clause 5.7 of the Bidding Guidelines and subsumes
within itself three independent occasions that may lead to a trigger
event for applicability of Clause 9.1.1(a) of the PPA.

Article 9.2 states for the relief in case of change in law. Article 9.2.1 deals
with relief for increase or decrease in power producer cost due to
change in law that take place during operation period. Article 9.2.2
covers increase or decrease in the project cost incurred upto scheduled
commercial operation date.

Article 9.1.1 (a) also cover change in law which may occur increase the

project cost before the SCOD for the reasons not attributable of Article
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20.34.

20.35.

20.36.

9.1.1 (b) of PPA and hence, relief in such cases would also follow under
Article 9.2.2. Confirming the relief available under Article 9.2.2 to only
cases falling under clause (b) of Article 9.1.1 would firstly leave
remedially changes the project cost prior to SCOD which are caused by
event in clause (a) of Article 9.1.1 such as change in GST rate as in the
present case, pre-SCOD; and secondly bring the PPA provisions in
Article 9 in derogation of guidelines and thirdly be contrary to
clarification issued by the respondent during the bidding process.

The tariff is discovered through the competitive bidding process under
Section 63 of the Electricity Act, 2003 therefore, the Commission is
mandated to approve the same only if it is determined in accordance
with the guidelines issued by the Central Government.

The Petitioner bid having due regard to the pre-bid clarification given
by respondent, which indicated that the interests of the bidders were
adequately taken care of and that the provisions of PPA made consistent
with the Bidding Guidelines.

The use of language and the manner in which the clarification was
structured and conveyed to the bidders, is significantly different from
the stand taken by respondent where it seeks to take a very restricted

interpretation towards change in law.
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20.37.

20.38.

20.39.

20.40.

The stand of respondent that the Petitioner has signed the PPA having
regard to its contents and that the language of the clarifications has not
been incorporated in the PPA by way of amendment, is without any
merit.

The Respondent cannot now seek to renege from its own written
clarifications that has formed the basis of the bidding process. Since
Respondent is the author of the PPA as well as the clarifications issued
thereupon, the principle of contra proferentem will be applicable in the
event respondent now wants to read the bid documents and the PPA
differently from that in the bid clarifications, which otherwise are clear
in terms of language.

The Respondent’s contention that the bid clarifications have no sanctity
while construing the PPA, nevertheless, the clause of PPA being in
deviation of the Bidding Guidelines, has to be read down and would
stand superseded by the Bidding Guidelines

The Commission should not approve the deviations in the PPA as they
are unjust and unfair and, unilaterally imposed by the Respondent for
curtailing legal dues owed to the Petitioner by the Respondent arising
due to imposition of additional taxes and duties than existing before the

“cut-off” date.
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20.41. Any unilateral changes imposed by the Respondent are abuse of the

20.42.

20.43.

20.44.

20.45.

20.46.

dominant position of the Respondent. Unilateral changes in PPA would
penalize the generators and make their projects stranded thus,
depriving the consumers of affordable green power.

The Commission needs to encourage development of affordable green
energy generation capacity in the interest of consumers of the State.

If deviations have been approved by the Commission, they cannot be
treated as precedent because, the deviation from SBD has to be
approved independently for each tender by the Commission taking into
account the factual situation and specific arguments presented by
interested parties in relevant tender documents.

The Respondent has tried to justify its position by contending that the
bid documents were part of the record for the purpose of approval of
tariff by the Commission. Such contention cannot be accepted.

The Respondent is contending in a surreptitious manner that the
Commission should be considered to have approved the deviations in
the PPA from SBD because it adopted the tariff without knowledge of
any deviations in the PPA. Such an argument cannot be accepted.

The provision regarding levy of tax etc. cannot be read to apply only to

sale of electricity because in solar power plant there is no use of fuel.
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20.47.

Solar plants generate electricity from solar modules receiving solar
radiation. Further, the output of such plant ie. generation of such plant
depends on the solar radiation fall on the modules. The output cost of
such plant is dependent on the input cost which include the cost of solar
modules, inverter and other equipments and taxes/ charges paid on it.
Thus, the generation of such plant is having fixed cost as determined
from the various equipments used in the plant and the same is affecting
the output of the plant.

The respondent has relied on the judgement passed in the case of Adani
Power Ltd. V. CERC & Ors., Appeal No. 210 of 2017, (“Adani”) dated
13.04.2018, to contend that the levy of the duties under the Customs Act,
Central Excise Act etc. on procurement of goods and services cannot be
allowed as Change in Law under clause 9.1 of the PPA. The reliance on
the Adani judgment is completely misplaced, since it pertains to a
thermal power plant where a Change in Law clause is restricted to the
levy of taxes on water and primary fuel on a continuous basis since such
inputs are susceptible to regular change during the lifetime of the plant.
However, the Petitioner is running a solar power plant, which does not
require any fuel and hence, the taxes on the supply of electricity would

include levy on input/capital cost.
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20.48.

20.49.

20.50.

The operation period is when the adjustment will take place. The
increase in cost is related to the project, while the adjustment has to be
carried out during operation period, as the PPA does not have a
provision for recoupment of additional cost during the construction
phase, through adjustment of tariff if the project cost increases.

It is argued that neither Clause 9.1.1(a) nor Clause 9.1.1 (b) of the PPA
starts with non-obstante clause therefore, restricting their applicability
either to the construction stage or operation stage is not be correct and
contrary to the basic settled principle of law relating to the
interpretation of a change in law provision as held in catena of cases. In
fact, contrary to the submission being made on behalf of Respondent,
there is no express prohibition/ exclusion of an increase in GST rates
from the purview of the Change in Law Clause under the PPA.

The adverse impact of change in rates of GST and customs duty could
not have been envisaged prior to / during the tendering/bidding
process and were not accounted for while deriving and submitting the
final bid. Therefore, the issuance of the  aforesaid
Notification/amendment in the rates of taxes/duties qualifies as a

Change in Law event in terms of the PPA and the applicable laws
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20.51.

20.52.

20.53.

An entity cannot be made to absorb risk which is beyond its control. This
is the basic economic principle of project development. The balancing of
risk in a project is important especially when there is only one buyer,
and the developer does not have the ability/option to sell the power to
another buyer if the cost of the project becomes unviable in future.

In case of any force majeure or change in law events that can add to the
capital cost and disrupt the revenue stream of the Petitioner, the
developer cannot be forced to carry on such risk. Any additional cost by
way of imposition of taxes, levies and other unforeseen events which are
beyond the control of the developer, is entitled to be recovered by the
Developer since the same adds up to the capital cost of the Project,
which to the developer cannot be asked to carry it on its shoulders.

The Petitioner stated that the events mentioned in the present Petition
being beyond the reasonable control and not being attributable to the
Petitioner and having adversely impacted the financial viability of the
Project qualifies as a Change in Law event. Considering that the said cost
has been incurred at the Project development stage, the Commission
may grant relief for change in law events as aforesaid under clause 9 of
the PPA and the Petitioner be resituated to the same economic position

as if no change in law event has occurred.
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20.54.

20.55.

20.56.

20.57.

Clause 6.2 (4) of the National Tariff Policy, 2016 clearly states that any
change in taxes imposed by the Central/State Government after the
award of bids has to be treated as 'Change in Law' unless otherwise
provided for in the PPA, subject to approval of Appropriate Commission.
Section 61 (d) of the Electricity Act itself provides that at the time of
tariff determination, the safeguarding of consumer's interest is essential
and at the same time recovery of the cost of electricity in a reasonable
manner is also to be ensured. Since the revision in GST rates from 5% to
12% pursuant to the GST Notification is a change in law event, therefore,
considering the aforementioned principles, the Petitioner is entitled to
receive appropriate compensation so as to restore it to same economic
position as if such change in law had not occurred.

The Hon’ble Supreme Court in Nabha Power Ltd. vs Punjab State power
Corporation & Ors (2018) 11 SCC 508 observed that a contract must be
interpreted to give effect to the principle of business efficacy.

It is settled condition that no developer can be expected to foresee all
taxes and liabilities for the complete period of PPA and any changes in
the law leads to any increase or decrease in taxes/duties shall be
allowed to project developers in change in law. In support of above the

petitioner relied on decision of the Hon’ble APTEL in appeal no.172 of
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20.58.

20.59.

20.60.

2017 in case of Coastal Gujarat Power Ltd. vs. CERC and Ors wherein it
is held that no developer can be asked to take all future taxes and duties
into account while submitting its bid and also held PPA gives the express
right to an affected party to claim compensation if the event qualify as
change in law event in terms of article of the PPA.

The increase in GST on other equipments of the plant BOS covered under
Article 9.1.1(a) of the PPA so far as for the settled law that any tax or
application of a new tax on supply of power also covers the taxes on
input incurred for generation and supply of power to the distribution
licensee in support of aforesaid submission, the petitioner relied on the
decision of the Hon’ble APTEL in Appeal No.111 of 2007 in GMR Varora
Energy Ltd. vs. CERC and Ors.

Neither Article 9.1.1 (a) nor Article 9.1.1.(b) of the PPA start with non-
obstante clause therefore, restricting their applicability either to the
construction stage or operation stage is not correct as these clauses
have to be read in light of Clause 5.7 of the Bidding Guidelines where no
restriction on change in law has been provided in terms of construction
or operation stage.

There is no express prohibition /exclusion of an increase in GST rate

from the purview of change in law under the PPA.
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20.61.

20.62.

20.63.

20.64.

MNRE has specifically directed to State instrumentality to consider GST
increase as change in law event and same is applied in the present case
also.

The adverse impact of change in rates of GST and custom duties could
not have been envisaged prior to / during the tendering/ bidding
process and were not accounted or while deriving and submitting the
final bid.

The process of bidding is based on the non-capital cost while submitting
the bid, the developer takes the risk to manage and mitigate the capital
cost and it is under the control of the developer. However, if the capital
cost increase for the reason beyond the control of the developer such as
an increase in imposition of tax then the developer cannot be held
accountable to bear the risk as the same was not foreseeable at the time
of computing the capital cost.

The petitioner cannot be subjected to risks unknown/untaken and
hence, it is essential that while interpreting the PPA, a common sense
business efficacy test is applied. In support of above, the petitioner
relied on judgement of the Hon’ble Supreme Court passed in Union of

India vs. DN Ravery and Co. & Ors (1976) 4 SCC 147.
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20.65.

20.66.

20.67.

20.68.

20.69.

Based on above, the petitioner submitted that the commission may
allow the increase in the GST rate by the tax statute of the Govt. of India
qualify as change in law and the impact of the same be permitted to the
petitioner.

The Respondent contended that the Petitioner is not eligible for
claiming GST under the scope of Change in Law provided in the PPA.
The Change in law in the PPA does not enforce all events which are not
foreseeable but rather than be considered only based on the specific
term. There may be an agreement wherein there is no change in law and
all risks and reward of any change in law have to be borne by the
developer. There is no provision that entity cannot undertake the risk
beyond its control.

The intent of competitive bidding is to ensure certain economic and
competitive tariff for power procurement which is in the interest of the
consumers. In the present case, in case of certain events the developer
is entitled to take change in law and the procurer has to bear the
additional cost and in other events the developer has to bear the cost.
The developer cannot claim all additional costs from the procurer.

The cardinal principle is to ascertain the intention of the party to the

contract to the work they have used. The natural ordinary and principle
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20.70.

20.71.

20.72.

20.73.

meaning to the language through which the parties have expressed
themselves unless the meaning reads absurdity provide guidance for
filing out the intention of the party. In support of above, the Respondent
relied on the judgement of the Hon’ble Supreme Court in ONGC Ltd. vs
Saw Pipes Ltd. (2003) 5 SCC 705.

The Commission has in its order dated 15.03.2018 in Petition No. 1706
of 2018 decided the Change in Law clause restricted and limited for the
operation event and upheld the exclusion of change in law for
construction period. Article 9.1.1(a) covered only operation period.
Article 9.1.1(a) is clear that it would not cover the changes in certain
period except for the certain specific event provided in Article 9.1.1(b).
The same is also clarified while interpreting the query raised by the
bidder in the pre-bid meeting. The petitioner has relied on various
judgments in support of the aforesaid arguments.

The decision of Nabha Power Ltd. vs PSPCL (2018) 11 SCC 508 relied
upon by the petitioner is not applicable in the present case.

To allow the claim of the petitioner which is contrary to provisions of
PPA would be violative and also contrary to consumer interest as well
as unfair and inequitable to other bidder who may have bid on the basis

that such events are not to be considered as change in law.
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20.74.

20.75.

20.76.

20.77.

20.78.

Article 9.1.1(a) would not cover any other transaction/ levy besides
those which have an impact on the final output of electricity and
therefore, GST on input would not be covered.

The custom duty and GST claim is not on the generation of electricity by
the petitioner being final output in the form of energy nor on sale of
electricity by the petitioner.

Article 9.1. is limited to scope of change in law clear from Article 9.2
wherein Article 9.2.1 dealing with reliefs or Article 9.1.1(a) recognizes
that the reliefs is during operation period is mean that the relief for
change in law is limited to operation period. The taxes and duties on
input would not be covered.

Article 9.2.2 refers to proof of payment towards specific duty safeguard
duty/ anti-dumping duty/ custom duty and does not include GST.
Further even for the duty mentioned, it is only with regard to cost of
solar PV modules, the same cannot be input BOS for other equipments,
etc.

The Petitioner has to bear taxes and duties and only those covered
under change in law under Article 9 would be allowed which does not

include GST. The same is clear from Article 3.1 of the PPA.
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20.79.

20.80.

20.81.

20.82.

The GST is excluded from the ambit of Change in law is clear from the
query raised by one of the bidders in the preview meeting. During such
time, there was a specific suggestion of the bidder to remove the
restriction of change in law clause only on sale of electricity and it was
clarified that change in GST rate is not qualify in Change in law.

The petitioner has sought to rely on the word “etc” in the clarification
without reading the entire explanation harmoniously. First, the bid
clarification cannot be interpreted contrary to actual clause of PPA. The
PPA specifically notes that it is the entire agreement between the parties
which include Article 13.10. The PPA clause was not changed and the
same is the final agreement.

The GUVNL’s clarifications are clear and unambiguous. One of the
bidders had specifically raised the issue of GST and stated that the same
would not be covered under the current definition of Change in Law.

In the PPA there is no “such as” or “etc”. The entire document has to be
read and the petitioner cannot selectively read the document. The bid
clarifications states that the change in law provision have been provided
to reduce risk/uncertainty from major factors. This has to be read with
the actual PPA clause. When the PPA clause does not use the word “etc”

the same cannot be read into the PPA clause.
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20.83.

20.84.

20.85.

20.86.

20.87.

No other levy can be included other than those specifically referred to
in the PPA. The bid clarification in fact specified that there is no change
to be made to the PPA which already covers the majors intended to be
covered.

GST is not included in the taxes specified in Article 9 and even in case of
taxes and duties specified in Article 9.1.1(b), the same is limited to the
solar PV Modules and no other parts or equipment.

The phrase “etc” or “such as” was because there was also clause 9.1.1(a)
under change in law. Even otherwise, the same does not change the fact
that Article 9.1.1(b) does not have any such phrase or “etc” or “such as”.
The RFS and the PPA have a specific clause and only that clause can be
considered for determining change in law.

The words “such as” and “etc” are relevant in context of other provisions
of the clause viz. including surcharge thereon and “direct effect” which
are the important “factors”.

The Hon’ble APTEL has in case of Adani Power Ltd. vs CERC in appeal
No. 210 of 2017 has examined similar change in law provision in Article
13 of the PPA dated 06.02.2007 wherein the claim of change in law was
in relation to levy of duty under custom act, central excise act, etc. on

procurement to goods and services and the CERC had not allowed the
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20.88.

20.89.

20.90.

20.91.

change in law for levy of duties under custom act, central excise act, etc.
on procurement of goods and services as the provision of PPA is
restricted.

The PPA consciously restrict the change in law in terms of taxes, levies,
etc. and obliges the power producer to bear all other charges. This
aspect has been held by Hon’ble Tribunal in Appeal No.210 of 2017. The
change in law clause under Article 9.1.1(a) are similar to the PPA in case
of Adani Power Ltd. wherein the Central Commission has refused to the
claim of change in law, and it has been upheld by the Hon’ble Tribunal.
Article 9.1.1(b) recognizes certain specific taxes and duties and only on
solar power plant and for any claim under the same the petitioner has
to satisfy the requirement of Article 9 including demonstrating a change
in the said specific taxes and duties and that there has been direct impact
on solar power plant and such impact is associated and proved and
there is no mean based on the petitioner to mitigate such additional cost.
There cannot be any claim under Article 9.1.1 for any other equipment
or part or goods other than solar PV modules.

Article 9.1.1(b) does not include GST and therefore, there cannot be any

change in law in respect to GST.
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20.92.

20.93.

20.94.

20.95.

The argument of the Petitioner to read the “or” in Article 9.1.1(a)
disjunctively is without basis and is contrary to not only clear provision
of the PPA but also all surrounding circumstances. The said clause needs
to read with order 15.3.2018 passed by the commission and clarification
issued by GUVNL in pre bid conference.

The interpretation of the petitioner on the word “or” would mean that
there is no need to provide for another clause being article 9.1.1(b) with
specific taxes and duties. It is also illogical that a specific formula for the
specific taxes and duties in construction period cover under article
9.1.1(b) are provided in article 9.2.2 but for other alleged taxes in
construction period claimed to be period under article 9.1.1.(b) where
there is no formula.

The decision of Hon’ble Tribunal in GMR Arora Energy Ltd. vs CERC in
appeal No.111 0f 2017 dated 14.8.2018 relied upon by the petitioner for
the interpretation of clause change in law for supply of power is not
applicable to the facts of the present case.

The expression made applicable for supply of power is different from
the expression of “generation of electricity (leviable on the final output
in the form of energy) or sale of electricity”. The word used electricity

with a further clarification that of final out put in the form of energy.
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20.96.

20.97.

20.98.

20.99.

Thus, it would specifically exclude the input for generation and only
refer generation of electricity.

When there is reference to generation and sale of electricity, the
expression of sale of electricity cannot be said to refer to generation also.
The sale of electricity and supply of electricity are different. The sale of
electricity would refer to electricity as final output in the form of energy.
Article 9.1.1(a) dealt with Article 9.1.1 which is for operation period and
article 9.1.1(b) is dealt with Article 9.2.2 which is construction period
relating to project cost.

The Petitioner was aware for specific law can be considered for change
in law. The petitioner duly accepted the said provision and participated
in the bidding process. The petitioner cannot now claim the change of
bid. There was no compulsion on the petitioner to participate in the bid
if it did not consider the terms favourable or viable.

The contention of the Petitioner that guidelines provided under section
63 of the Act needs to follow by the parties is concerned, the PPA once
signed, the tariff approved and adopted by the Commission, in such case,

there is no further reliance on the guidelines to claim relief, de hors PPA.
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20.100.

20.101.

20.102.

20.103.

20.104.

20.105.

Article 9.2.2 refers to proof of payment towards specific duties
safeguard duty/anti-dumping duty/customs duty and does not include
GST.

The PPA consciously restricts the change in law in terms of taxes, levies
etc and obliges the power producer i.e. the Petitioner to bear all other
charges.

Article 9.1.1 (a) not cover any other transaction/levies such as custom
duty/GST on inputs.

The Custom Duty and GST claimed is not permissible on generation of
electricity by the petitioner being final output in the form of energy nor
on sale of electricity by the Petitioner.

Article 9.1.1 (b) recognizes certain specific taxes and duties only on
solar PV modules and for any claim under the same. The Petitioner
requires to satisfy the requirement of Article 9 stating that specific taxes
and duties and there has been direct impact on the project cost and such
impact satisfied and proved that there is no means for mitigating such
additional cost.

Under Article 9.1.1 no claim for any other equipments or parts or goods

are permissible.
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20.106. Article 9.1.1 (b) does not include GST and therefore there cannot be any

20.107.

20.108.

20.1009.

20.110.

change in law in respective GST.

During the pre-bid meeting on query raised by one of the bidders with
regard to change in GST rate as change in law, it was clarified that the
suggestion of bidder to remove the restriction of Change in Law only on
sale of electricity in context to Article 9.1.1 (a) and expanding the scope
of Article 9.1.1. (b) was not accepted.

The bidder has raised a specific issue on GST in pre bid meeting and
sought to include in the provision of Change in Law as it was not
included. GUVNL in its clarification has rejected to make any change in
this regard. Thus, GST is not included as Change in Law.

The Petitioner was aware that only specific Laws can be considered for
Change in Law and changes in rate of GST are not included. The
Petitioner has participated in the bidding process with consideration of
the said clarification hence, the claim of the Petitioner is not permissible.
The reliance on OM issued by MNRE on 27/09/2022 under Section 107
of the Electricity Act, 2003 is not a direction. Further, the direction is
particularly in relation to tariff are not binding on the commission. In

support of the same, the Respondent relied on APTEL order of Polypax
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20.111.

20.112.

20.113.

Corporation Limited vs Uttarakhand Electricity Regulatory Commission
and Ors (2011) ELE APTEL 196.

The Respondent contended that Change in Law relief available to the
Petitioner towards setting up its solar power project is contained
exclusively in Clause 9.1.1(b) of the PPA, however, the Petitioner
maintains that reading Clause 9.1.1(a) of the PPA in light of Clause 5.7 of
the Bidding Guidelines, it is clear that Clause 9.1.1(a) of the PPA imports
its elements from broadly scoped Clause 5.7 of the Bidding Guidelines
and subsumes within itself three independent occasions that may lead
to a trigger event for applicability of Clause 9.1.1(a) of the PPA.

The custom duty and GST on it claimed is not on generation of electricity
by the Petitioner being final output in the form of energy nor on sale of
electricity by the Petitioner.

Article 9.1.1(b) recognizes certain specific taxes and duties and only on
Solar PV Modules and for any claim under the same, the Petitioner has
to satisfy the requirements of Article 9 including demonstrating a
change in the said specific taxes and duties and that there has been
direct impact on the Solar PV modules and such impact is substantiated
and proved and there is no means for the petitioner to mitigate such

additional costs.
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20.114.

20.115.

20.116.

20.117.

20.118.

20.119.

There cannot be any claim under Article 9.1.1 for any other equipment
or part or goods other than Solar PV Modules.

Article 9.1.1(b) does not include GST and therefore, there cannot be any
Change in Law in respect of GST.

The Respondent GUVNL contended that the increase in the rate of GST
on Solar Power Generator is not covered under clause 9.1.1 of the PPA.
Now, we deal with the issue emerged for decision of the Commission
that whether the Change in GST/IGST rate fall under the “Change in
Law” provision under Article 9 of the PPA dated 08.02.2020 or not? If
yes, what is the change in GST/IGST rate qualify for Change in Law.

The Petitioner has relied upon the Article 9, provisions of Competitive
Bidding Guidelines, MOP Guidelines, MOP OM and various decisions of
Apex Courts. The petitioner has also relied upon clarifications provided
during the pre-bid meeting by the respondent and submitted that the
Change in GST rates by the Central Government qualify as Change in
Law.

The Respondent submitted that the Change in GST/IGST rate is not
qualify as Change in Law in terms of Article 9 of the PPA. It also relied
upon the clarification issued during pre-bid meeting by the

Respondents, it has also relied upon the various decision of the Apex
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Court in support of the same stating that GST/IGST is not qualify as
Change in Law. The respondent has also contended that the GST on BOS
is not permissible. It is permitted only on solar inverters. The MOP
guidelines and Office Memorandum order are not applicable in the
competitive binding done in this case. Hence, the claim.

20.120. As the petitioner and the respondent have relied upon the provisions of
Competitive Bidding guidelines issued by Ministry of Power and
emphasize on binding nature of the guidelines, it is necessary to refer
the relevant clauses of the said guidelines, which are reproduced below:

"2.1.2. Unless explicitly specified in these Guidelines, the provisions of these
Guidelines shall be binding on the Procurer/Intermediary Procurer/ End
Procurer and the Authorised Representative of the Procurer. The process to
be adopted in event of any deviation proposed from these Guidelines is
specified in Clause 18 of these Guidelines.

3.1.1. (c) Seek approval of the Appropriate Commission for deviations, if
any, in the draft RfS, draft PPA, draft PSA (if applicable) from these
Guidelines and/ or SBDs, in accordance with the process described in Clause

18 of these Guidelines.
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6.3 The bidding documents including the RfS and the draft PPA shall be
prepared by the Procurer in consonance with these Guidelines and the
SBDs. The Procurer shall also arrange the access of the bidders to the drafts
of Implementation Support Agreement and land related agreements in case
the Project is required to be set up in a Solar Park.

18. In case there is any deviation from these Guidelines and/or the SBDs,
the same shall be subject to approval by the Appropriate Commission. The
Appropriate Commission shall approve or require modification to the bid
documents within a reasonable time not exceeding 90 (ninety) days.”
From the above provisions, it seems that Clause 2.1.2 of the bidding
guidelines provides that the provisions of guidelines shall be binding on
the Procurer/Intermediary Procurer/ End Procurer and authorized
representative of the Procurer. Any deviation in the same if proposed is
required approval of Appropriate Commission as specified in clause 18
of the Bidding Guidelines.

Clause 3.1.1 of the said guideline provides for seeking approval of the
Appropriate Commission for the deviation if any in the draft RfS, draft
PPA, draft PSA in accordance with procedure specified in clause 18 of the

said Bidding Guidelines.
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Clause 6.3 of the said guideline provides that the bidding documents
including RfS and draft PPA shall be prepared by the procurer in
consonance with provisions of Bidding Guidelines and SBDs. The Power
Procurer shall also arrange the access of the bidders to the draft
implementation support agreement, land related agreement in case the
project is required to be set up in a solar park.

Clause 18 of the Bidding Guidelines provides that in case there is any
deviation from the guidelines and/or the SBDs the same shall be subject
to approval by the Appropriate Commission.

20.121. Itis also necessary to refer the decision of the Hon’ble Supreme Court
of India in Case of Energy Watchdog Vs. CERC. As per the said Judgement
once Bidding Guideline issued by MOP under Section 63 of the
Electricity Act, 2003 the provisions of the Competitive bidding
guidelines and bid documents are binding to the parties and the
Commission in such case needs to act in accordance with provisions of
the Bidding guidelines and bid documents.

20.122. Now, we deal with the contention of the Respondent that the Change in
Law relief available to the Petitioner towards setting up its solar power
projectis contained exclusively in Clause 9.1.1(b) of the PPA. It is further

submitted that Article 9.1.1(a) of the PPA states for change in law
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applicable in case of the energy available as output from the power
plant. While the Petitioner contended that the reading of Clause 9.1.1(a)
of the PPA in light of Clause 5.7 of the Bidding Guidelines, it is clear that
Clause 9.1.1(a) of the PPA imports its elements from broadly scoped
Clause 5.7 of the Bidding Guidelines and subsumes within itself three
independent occasions that may lead to a trigger event for applicability
of Article 9.1.1(a) of the PPA. The Clause 5.7 of the Bidding Guidelines
and Article 9 of the PPA are already reproduced in the foregoing para:
(1) Clause 5.7 of the bidding guidelines reads as under:

“5.7. CHANGE IN LAW

5.7.1. In the event a Change in Law results in any adverse financial loss/
gain to the Solar Power Generator then, in order to ensure that the Solar
Power Generator is placed in the same financial position as it would
have been had it not been for the occurrence of the Change in Law, the
Solar Power Generator/Procurer shall be entitled to compensation by
the other party, as the case may be, subject to the condition that the
quantum and mechanism of compensation payment shall be
determined and shall be effective from such date as may be decided by
the Appropriate Commission.

5.7. 2. In these Guidelines, the term Change in Law shall refer to the
occurrence of any of the following events after the last date of the bid
submission, including

(i) the enactment of any new law; or
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(ii) an amendment, modification or repeal of an existing law; or

(iii) the requirement to obtain a new consent, permit or license; or

(iv) any modification to the prevailing conditions prescribed for

obtaining consent, permit or license, not owing to any default of the

Solar Power Generator; or

(v) any change in the rates of any Taxes which have a direct effect on

the Project. However, Change in Law shall not include any change in

taxes on corporate income or any change in any withholding tax on

income or dividends.”
Clause 5.7.1. of the Bidding Guidelines provides that in the event of
Change in Law occurred which resulted adverse financial loss/gain to the
solar power generator in such condition in order to ensure that solar
power generator is placed in the same financial position as it would have
been had it not been occurrence of Change in Law. The Solar power
generator/procurer shall be entitled to the compensation from the other
party as the case may be subject to condition that the quantum and
mechanism/payment shall be determined and decided and also effective
of such compensation from the date as decided by the Appropriate
Commission.
Clause 5.7.2 state the Change in Law refer to the occurrence of any of the
following event after the last date of Bid submission including

(i) the enactment of any new law; or

(ii) an amendment, modification or repeal of an existing law; or

(iii) the requirement to obtain a new consent, permit or license; or
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(iv) any modification to the prevailing conditions prescribed for
obtaining consent, permit or license, not owing to any default of the
Solar Power Generator; or

(v) any change in the rates of any Taxes which have a direct effect on
the Project.

However, Change in Law shall not include any change in taxes on
corporate income or any change in any withholding tax on income or
dividends.

(2) Itisalso necessary to refer Article 9.1.1(a) and 9.1.1 (b) of Article
9 of the PPA reads as under:

"ARTICLE 9: CHANGE IN LAW

9.1 Definition

9.1.1 "Change in Law" shall refer to the occurrence of any of the
following events after the Bid Deadline:

a) the enactment, bringing into effect, adoption, promulgation,
amendment, modification or repeal, of any statute, decree, ordinance or
other law, regulations, notice, circular, code, rule or direction by
Governmental Instrumentality or a change in its interpretation by a
Competent Court of law, tribunal, government or statutory authority or
any of the above regulations, taxes, duties charges, levies etc. that
results in any change with respect to any tax or surcharge or cess levied
or similar charges by the Competent Government on the generation of
electricity (leviable on the final output in the form of energy) or sale of

electricity.
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b) Introduction/modification/change in rates of safeguard duty and/
or anti - dumping duty and /or custom duty which have direct effect on
the cost of project cost.

9. 2 Relief for Change in Law

9.2.1 in case Change in Law on account of 9.1.1 (a) above results in the
Power Producer's costs directly attributable to the Project being
decreased or increased by one percent (1%) of the estimated revenue
from the Electricity for the Contract Year for which such adjustment
becomes applicable or more, during Operation Period, the Tariff
Payment to the Power Producer shall be appropriately increased or

decreased with due approval of GERC.

9.2.2 In case of Change in Law on account of 9.1.1 (b) above, the Power
Producer shall be allowed an increase I decrease in tariff of 1 paise 1
unit for every increase I decrease of Rs. 2 Lakh per MW in the Project
Cost incurred up to the Scheduled Commercial Operation Date upon
submission of proof of payment made by the Power Producer towards
safeguard duty and/or anti-dumping duty and/or custom duty to the
concerned Authority and with due approval of GERC. This
increase/decrease in tariff due to this change in cost of solar PV modules
shall be limited to actual DC capacity or 150% (One hundred & fifty

percent) of contracted AC capacity, whichever is lower.

9.2.3 The Power Procurer/GUVNL or the Power Producer, as the case
may be, shall provide the other Party with a certificate stating that the

adjustment in the Tariff Payment is directly as a result of Change in Law

262



20.123.

20.124.

20.125.

20.126.

and shall provide supporting documents to substantiate the same and

such certificate shall correctly reflect the increase or decrease in costs.

9.2.4 The revised tariff shall be effective from the date of such Change in
Law as approved by GERC, the Parties hereto have caused this
Agreement to be executed by their fully authorized officers, and copies
delivered to each Party, as of the day and the year first above stated.”

The petitioner submitted that it is necessary to read word ‘or’ provided
in Clause 9.1.1 (a) of the PPA in background of Clause 5.7 of the Bidding
Guidelines in disjunctive manner. While the respondent submitted that
it is not required to read in disjunctive manner.

The dispute arose between the parties with regard to the interpretation
of definition of change in law provided in the PPA in Article 9.1.1 which
consist of Article 9.1.1(a) and 9.1.1(b). It is necessary to interpret the
said provision with consideration of principle of interpretation of
statute and in context of the provision of PPA. The following inferences
are drawn from the said provision.

The definition of change in law refers to the occurrence of any of the
following events after bid deadline.

On reading of Article 9.1.1(a) it transpires that the said provision
consists of 3 different situations/ aspects which have been declared by

different authorities as stated below:
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20.127.

(a) The enactment, bringing into effect, adoption, promulgation,
amendment, modification or repeal, of any statute, decree,
ordinance or other law, regulations, notice, circular, code, rule or
direction by Government Instrumentality, OR

(b) A change in its interpretation by a Competent Court of Law,
tribunal, Government or statutory authority on any of the above
regulations, taxes, duties, charges, levies etc. that results in any
change with respect to any tax or surcharge or cess levied, OR

(c) Similar charges by the Competent Government on the generation of
electricity (leviable on the final output in the form of energy) or sale
of electricity.

The first part of the above provision specifies that the enactment,

adoption, promulgation, amendment, modification or repeal of statute,

and other items stated in the said provision as per directions of the

Government is qualify for change in law. The law framed by the

Parliament or State Legislation or Regulations framed by the quasi-

judicial authority like Commission, which is also statutory body are

qualified for change in law if any new act, enacted or the amendments
or modification or repeal made in the Statute or Regulations, is qualify

for change in law.
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20.129.

Similarly, the second part of the said provision state that the
interpretation made by the competent court, tribunal, or statutory
authority or Government on any regulations, taxes, duties, charges,
levies, etc. and its effect on change with respect to any tax or levy
surcharge or cess is qualified for change in law. The said provision the
emphasis is given on interpretation by the court or tribunal or statutory
authority or government as the case may be, who carried out
interpretation of regulation, statute, or duty or charge or such
interpretation affecting it with respect to tax, surcharge, or cess levied
is qualify for change in law.

The third provision of the aforesaid article state that the charges similar
to specified in second part of aforesaid article as stated above, imposed
by competent government on generation of electricity (leviable on final
outputin the form of energy) or sale of electricity is qualified for change
in law. The aforesaid provisions emphasize on the charges similar to any
tax , surcharge, cess, duties, as specified in second part of the aforesaid
article imposed by the competent government on specifically generation
of electricity which is final output in the form of any energy or sale of
electricity only is qualify for change in law. The aforesaid provision

emphasizes on “competent government”, and similar charges specified
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20.131.

in earlier part of the article and generation of electricity (output in the
form of energy ) or sale of electricity. Thus, the charges which are
imposed on output of electricity and sale of electricity is qualify for
change in law.

In the definition clause, the collection of words, “any”, “occurrence” and
“event” are adjectives, qualifying three parts as stated above i.e. the
terms (i) “the enactment,.. by Government instrumentality, (ii) “a change
in interpretation by ......Competent Court......” and (iii) “similar charges
by the Competent Government ........
The aforesaid qualifying “adjectives” cannot be read only into the last
portion of the definition i.e. the word “or” similar charges by competent
government on the generation of electricity (leviable on the final output
in the form of energy) or sale of electricity, which is quite separate,
different and distinct from other two categories stated in the definition
above. The last portion of the definition mean something different than
two other portions above it. It needs to interpret the whole definition
wherein the word “or” is used repeatedly in the definition with principle
of the interpretation, so the correct meaning be arrived and no word or

sentence become otiose and purposive meaning derived. If the word

“or” is interpreted conjunctively, in that case the whole meaning is
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changed and it led to distorted meaning of part (i) and (ii) of Article
9.1.1(a) of the meaning and in this case, there is no needs of part (i) of
the said definition. Similarly, the words “tax, surcharge, cess, duties,
levies, etc.” applicable on generation of electricity or sale of electricity to
the extent the correct interpretation, it is not correct reading of
definition. It would be more appropriate in the context or the aforesaid
definition and give meaning to the definition of change in law.

Considering the above, we are of the view that the arguments advanced
by the petitioner that all above three portions of definition be read as
disjunctive manner wherein the first and second portion of the said
definition be read as conjunctive with regard to “that results in any
change with respect to any tax or surcharge or cess levied” and third
portion of the said definition be read separately is not correct. Similarly,
the contention of the Respondent that the three events /occasions
stated is the definition be read conjunctively and apply with respect to
only (i) part of the definition applicable on “.......... on generation of
electricity (leviable on final output in the form of energy) or sale of
electricity” by interpreting word “or” as conjunctive i.e. the word “or” be

read as “and” which is contradictory, ambiguous, or leads really to

absurd results and against the provision of PPA.
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20.134.

The contention of the respondent that Article 9.1.1(a) apply exclusively
to the output of the solar power plant i.e. generation of power plant if
accepted, then in that case, enactment, adoption, promulgation or repeal
of the statute ordinance, or other law , regulations, notifications etc. as
stated in the said article made by the Government instrumentality i.e.
Govt of India, Govt. of Gujarat and their ministries, inspectorate,
department, agency, legislative body shall not be applicable to other
aspects than the output of generating plant even though the aforesaid
authorities have passed the enactment or made amendments or
modifications, or repeal in the statute etc. in the Parliament or State
Assembly or other statutory bodies by following due process of law as
provided in the Article 9.1.1(a) of the PPA. The aforesaid contention if
accepted in that case, it led to a situation that any enactment or law
framed or declared by the Government instrumentality is not applicable.
Thus, it is an act of restricting the provision of statute or regulations or
ordinance declared by the Government instrumentality or competent
court of law/ statutory authority, etc. by contracting parties is against
the law and the same is not acceptable.

Considering the above, the contentions raised by the petitioner as well

as the respondent on definition of change in law and article 9.1.1(a) are
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not acceptable and the same are rejected. We decide that the Article
9.1.1(a) consist of three eventualities as stated in earlier part of this
order are qualified as “Change in Law” by interpreting the word “OR”
used in the definition as disjunctive.

Now, we deal with the definition clause 9.1.1(b) wherein it is provided
that introduction /modification/ change in rates of safeguard duty
and/or anti-dumping duty and/or custom duty which have direct effect
on the cost of solar power plant is concerned, the expression is having
plain meaning and convey the concept of purpose and object of the
aforesaid definition. The said definition recognizes that the impact of
safeguard duty and /or anti-dumping duty and or custom duty
introduced modified or change in its rate made out which have direct
effect on the cost of solar power plant is qualify for change in law. Here,
itis also necessary to consider that the impact of safeguard duty and/or
anti-dumping duty or custom duty if effect directly solar power plant in
that case, the charges on safeguard duty/ anti-dumping duty or custom
duty which is in the form of SWS and IGST which are applicable on basic
custom duty and / or SGD and /or anti dumping duty or any equipment
of solar and / or SGD and /or antidumping duty on solar power plant

equipment affect the project cost in the present case are also qualify for
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20.137.

change in law because the SWS as well as IGST payable are dependent
and associated with the value of BCD amount as a percentage as per the
custom Act and rules framed thereunder. It is correct to read out that
the SWS and IGST (GST) if any, is connected and applied on imported
modules inverter etc as on BCD, anti dumping duty or BCD amount by
Statute.

Considering the above, we are of the view that the solar project
developer i.e. petitioner is eligible for change in law in terms of Article
9.1.1 of the PPA as stated above.

We also note that there is dispute between the parties with regard to

last part of article 9.1.1(a) of the PPA which reads as under:

“..Similar charges by competent Government on the generation of

electricity (leviable of the final output in the form of energy) or sale of

electricity.........

20.138.

The petitioner submitted that the aforesaid provision which state about
the output of plant as generation of electricity includes the impact of
change in law, if any, on input of the said plant. The petitioner has also
contended that the petitioner plant is solar power plant, and the input
is solar radiation falling on solar modules which convert the electricity

as output from the modules. It does not consist of any fuel, water, etc.
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which convert the said item as part of electricity. There is no other raw
material to be used by the plant wherein the change in the charges if
made out on such raw material are applicable. The petitioner submitted
that the change in charges which include BCD, GST, taxes, etc. if any, by
the competent government instrumentality or court, statutory authority
by interpreting the provision be applicable. The petitioner stated that
the change in law if any, affecting the input cost or generation is also
qualify under article 9.1.1(a) of the PPA which is having effect on output
of the power plant as generation of electricity.

Per contra the respondent contended that the expression made
applicable for supply of power is different from the expression of
“generation of electricity (leviable on the final output in the form of
energy) or sale of electricity”. The word used electricity with a further
clarification that of final output in the form of energy. Thus, it would
specifically exclude the input for generation and only refer generation
of electricity. When there is reference to generation and sale of
electricity, the expression of sale of electricity cannot be said to refer to
generation also. The sale of electricity and supply of electricity are
different and distinct. The sale of electricity would refer to electricity as

final output in the form of energy.
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20.141.

We consider the submissions made by the parties. It is necessary to
consider that any conventional or non-conventional (renewable) power
plant output is dependent on the input of the power plant plus
conversion of such input by way of process and end result from the
power plant is generation of electricity. Thus, the power plant consists
of the equipments which convert the input in other form than electricity

by way of process as output of power plant as generation of electricity

(energy).

o«

It is also necessary to refer the definition of “electricity”, “generate” and
“supply” provided in the Electricity Act,2003 which are relevant in this
case because the PPA consist of aforesaid words in Article 9.1.1(a) of the
PPA. The same are referred and reproduced below:

The electricity is defined in sub-section (23) of section 2 of the

Electricity Act,2003 reads as under:

“electricity” means electrical energy -

(a)Generated, transmitted, supplied or traded for any purpose, or

(b)Used for any purpose except the transmission of a message.

The aforesaid definition recognizes that the electrical energy either

generated and/or transmitted and/or supplied and/or traded for any
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purpose is qualify as electricity, the said energy used for any purpose
except the transmission of a message.
The definition of generate specified in sub-section (29) of section 2 of the
Electricity Act,2003 reads as under:
“generate” means - to produce electricity from generating station for the
purpose of giving supply to any premises or enabling a supply to be given
so;
The aforesaid definition state that the production of electricity from
generating station for the purpose of (i) supply to any premises or (ii)
enabling supply to be so given. Thus, the aforesaid definition state that
generation of electricity from the plant for the purpose of supply.
The definition of supply provided in sub-section (70) of section 2 of the
Electricity Act,2003 reads as under:
“supply” in relation to electricity means, the sale of electricity to licensee or
consumer.
The aforesaid definition state that the supply of electricity means sale of
electricity either to a licensee or a consumer. Thus, sale of electricity to
licensee or consumer is qualify as supply of electricity.

20.142. From the above definitions, it is clear that the word “sale of electricity”

provided in the said article is related to commercial aspect wherein
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there is only commercial transactions between the parties happened by
way of contract which qualify as “supply of electricity”. It is different and
distinct from the “generation of electricity” provided in first part of the
said provision. It relates to production of electricity from the generating
plant for the purpose of supply to any premises or supply to licensee or
consumer as the case may be. The electrical energy is qualified as
electricity either itis generated and/or transmitted and/or supplied and
/or traded for any purpose.

In the aforesaid background it is necessary to interpret the said
provision, wherein it is recognized the expression “generation of
electricity (leviable on final output in the form of energy)” or “sale of
electricity”. Hence, the change either in the form of charges by the
competent government, which is similar to any taxes, duties, charges,
levies, in respect of any tax or surcharge or cess levied affecting the
output of the power plant as generation of electricity or sale of
electricity is qualify for change in law. The contention of the respondent
that the expression of “generation of electricity” or “sale of electricity”
are related only to final output in the form of energy excluding input for
generation is concerned, we note that the definition of electricity

generation and supply are not having such restriction because the
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20.145.

generation of electricity consist of production of electricity from
generating plant. The production of electricity consists of the input of
energy in other form than electricity which is converted into electricity
in generating plant by process. Thus, the generation of electricity consist
of the change in law component when there is charges specified in
Article 9.1.1 (a) by the Competent Government on generation of
electricity, i.e. output of the plant or sale of electricity is qualify for
Change in Law. Therefore, the contention of the Respondent to that
extent is valid and accepted.

We also note that any tax, surcharge or cess levied by the competent
Government on output of the plant, i.e. generation of electricity or sale
of electricity is qualify for change in law. Further, the change in law
affecting the input parameters of the power plant is having linkage with
generation of electricity and the same needs to apply to the output of the
power plant. Further, any change in law which affect directly to the sale
of electricity is also qualify for change in law.

The Respondent contended that the GUVNL has in its clarification on
query raised by some of the bidders who have stated to include change
in GST rate as part of article 9 of the PPA with regard to change in law

which is rejected by the respondent in its clarification is concerned, we
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note that the respondent GUVNL has not rejected any such contention
of the bidders stating that change in GST rate by statute/ parliament/
Government or Government Instrumentality is not qualify as change in
law. The GUVNL has clarified that the Change in Law provisions of PPA
have been provided to reduce the risk/uncertainty emanating from
major factors such as Anti-Dumping Duty, Safeguard Duty, Custom Duty
etc. Further the imposition of tax or surcharge or levies on generation of
electricity (leviable on the final output in form of energy) or sale of
electricity is also covered under change in law as per PPA provisions.

The aforesaid definition consists of word “such as” and “etc” hence, it is
incorrect to limit the change in law only to “anti-dumping duty,
safeguard duty, custom duty”. If the contention of the respondent
GUVNL accepted, in that case, the clarification provided by them that to
reduce the risk/ uncertainty, the provision made in the bid document
consist of the word “such as” and “etc.” used by it in clarification become
otiose and the definition for change in law is limited to anti-dumping
duty, safeguard duty, custom duty which is against the clarification
given by the respondent itself to the bidder who have based on such

clarification had participated in the bidding process. There is no specific
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20.148.

20.149.

20.150.

denial for non-applicability of GST/IGST on BOS of plant and solar
modules.

We also note that Article 9.1.1(b) of the PPA does not in any manner
change, reduce or restrict the scope of Clause 9.1.1(a) of the PPA.
Article 9.1.1(a) of the PPA is sufficiently wide clause to cover change in
rate of GST impacting project cost of solar power developer by way of
amendment made in GST Act which qualify as change in law.

Reading Article 9.1.1(a) of the PPA in light of Clause 5.7 of the Bidding
Guidelines, itis clear that Article 9.1.1(a) of the PPA imports its elements
from broadly scoped Clause 5.7 of the Bidding Guidelines and subsumes
within itself three independent occasions that may lead to a trigger
event for applicability of Article 9.1.1(a) of the PPA.

Article 9.2 state for the relief in case of change in law. Article 9.2.1 deals
with relief for increase or decrease in power producer cost due to
change in law that takes place during operation period. The said article
state the increase in power producer cost directly attributed to the
projects. The “project” defined in the PPA also needs to consider which
include land, building, plant machinery, ancillary equipment, material,
switchgear, transformer, protection equipment etc. necessary to deliver

electricity generated by the project. Further, Article 9.1.1 (b) state that
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20.152.

change in law with regard to BCD, SGD and anti-dumping duty if any
applied effecting to power plant is qualified for Change in Law. As
recorded in earlier part of this Order the Article 9.1.1 (a) state that
Change in Law qualify on the output of the plant ,i.e. generation of
electricity or sale of electricity. Thus, the tax/cess, surcharge if any
applicable on electricity generation or sale of electricity is qualify for
Change in Law. The said article states for relief of “Change in Law”
during operation period of the plant. The impact of Change in Law in
such case is linked with the revenue from electricity for the contract
year.

Article 9.2.2 covers increase or decrease in the project cost incurred
upto scheduled commercial operation date. It relates with change in law
occurred on account of article 9.1.1(b) of the PPA which recognize the
applicability of Safeguard Duty, Basic Custom Duty and Antidumping
Duty as applicable on solar power plant qualify as Change in Law. It
states the effect of change in law allowed by way of increase/ decrease
in tariff of 1 paise per unit for every increase/ decrease of Rs.2 lakhs per
MW in the project cost.

Article 9.2.3 state that power procurer GUVNL or the power producer,

as the case may be, shall provide the other party with a certificate stating
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the adjustment in the tariff payment is directly as a result of “Change in
Law” and shall provide supporting documents to substantiate the same
and such certificate shall correctly reflect the increase or decrease in
costs.

Article 9.2.4 state that the revised tariff shall be effective from the date
of such “Change in Law” approved by the Commission, the parties hereto
have caused this agreement to be executed by their fully authorized
officers and copies delivered to each party, as of the day and year first
above stated.

Article 9.1.1 (a) also cover change in law which may occur when
increase the project cost before the SCOD and hence, relief in such cases
would also follow under Article 9.2.2. Similarly, the change in law occur
in Article 9.1.1(a) third part i.e. in operation of power plant in that case
it falls or governed under Article 9.2.1 (c) of PPA. Confirming the relief
available under Article 9.2.2 to only cases falling under clause (b) of
article 9.1.1 would firstly leave remedially changes the project cost prior
to SCOD which are caused by event in clause (a) of article 9.1.1 such as
change in GST rate on plant BOS not covered under Clause 9.1.1 (b) of
the PPA as in the present case, pre-SCOD; and secondly bring the PPA

provisions in article 9 in derogation of guidelines.
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The Respondent has sought to create a distinction between the relief
available under clauses 9.1.1(a) and 9.1.1(b) on the basis that one
relates to the expenditure incurred during construction period while the
other relates to expenses during the operating period. Moreover, the
Respondent has contended that the tax / GST has to be levied on the
generation of electricity (leviable on the final output in the form of
energy) or sale of electricity. Therefore, increase in GST rate on the cost
of equipment i.e. Balance of plant does not fall within the scope of
change in law. Such contentions are correct because Article 9.1.1(a)
state that the change in law qualify for generation of electricity or sale
of electricity and having merit.

We also note that there is no express prohibition/ exclusion of an
increase/ decrease in GST rate from the purview of change in law under
the PPA.-However, we note that the change in IGST rate on solar modules
and inverters which are imported qualify for Change in Law as per
Custom Act, while other component than solar modules (BOS)of the
solar plant is whether qualify for Change in Law or not need to decide
based on the provisions of PPA, i.e. Article 9.1.1 (a) of the PPA.

We note that any change with respect to any tax or surcharge or cess

levied or similar charges by the Competent Government on the
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generation of electricity (leviable on the final output in the form of
energy) or sale of electricity, would include such change in input costs.
Considering the definition of "supply” under the Act, it would apply
equally to the sale of electricity. The Hon’ble APTEL vide its judgment
dated 14.08.2018 in Appeal No. 119 of 2016 titled M/s. Adani Power
Rajasthan Ltd. (APRL) v. Rajasthan Electricity Regulatory & Ors held as
follows:

“11. ......

g) In view of our discussions as above and after duly considering the
earlier judgements of this Tribunal, we are of the considered opinion
that any change in tax/levies/ duties etc. or application of new
tax/levies/ duties etc. on supply of power covers the taxes on inputs

required for such generation and supply of power to the Discoms.”

It is also observed that similar finding has also been made in GMR
Warora Energy Ltd. v. CERC and Ors. In Appeal No. 111 of 2017 and allied
matters [2018 SCC Online APTEL 98] wherein the Hon’ble APTEL

observed and decided as under:

[

B. Issues raised by the Discom:

i.  The Discom has been aggrieved by the nine Change in Law events
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allowed to GWEL by the Central Commission and has also opposed

the claims of GWEL on other issues

Before dealing the issues there is need to deal one major issue related
to tax which will settle many of the issues raised by the Discom. This
issue is related to fifth bullet of Article10.1.1 of the Change in Law
event. The Discom/ MSEDCL/ Prayas Energy Group have contended
that the any change in tax or levy of new tax is to be seen as tax on
supply of power and not the taxes on the input costs for generation of

electricity.

Thus, we hold that this issue has been dealt by this Tribunal in detail
in the judgement dated 14.8.2018 of this Tribunal in Adani
Judgement. The issue has been decided in favour of the Adani
(generator/Seller) in the said judgement. The relevant extract from

the Adani Judgement is reproduced below:

“11.

d) Before discussing the issues there is a need to address a common
issue raised by the Discoms related to allowance of tax under
Change in Law in terms of the PPA. According to the Discoms that
as per the 5% bullet of the Article 10.1.1 of the PPA change in

tax or introduction of any new tax is only applicable to supply of
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power which also means sale of power if definition of supply is

taken in terms of the Act. The Discoms have contended that if

there is specific provision dealing with the tax under Change in

Law then other provisions of Change in Law Article are not

allowed to deal with the tax and as such no other tax

implications are allowed to be covered under Change in Law

under the PPA. The Discoms have also relied on some judgements

of Hon’ble Supreme Court on this issue. We have gone through

the said judgements and we observe that according to the

judgements relied by the Discoms, the taxes once dealt in a

particular clause of a contract then there is no scope for

considering taxes under other clauses of a contract.

e) APRL has submitted that the generator undertakes many activities

to ensure supply of power to the Discoms. APRL has relied on the

judgement of Hon’ble Supreme Court in case of State of A.P. v. NTPC

(2002) 5 SCC 203 wherein it has been held that the production

(generation), transmission, delivery and consumption are

simultaneous, almost instantaneous. According to the said

judgement, the applicable taxes on inputs for generation of power

can be construed to be taxes on supply of power. APRL has further

contended that if the contention of the Discoms is accepted than the

Change in Law provision would be applicable during the Operating

Period and the applicability of the said provision will become

redundant during Construction Period. There is some strength in

the contention of APRL as there will be no applicability of Change
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yJ,

g)

in Law provisions if there are changes in tax/duties/levies etc. rates

or_imposition of new tax/duties/levies etc. during Construction

Period and on input costs related to power generation.

APRL has further contended that the reliance of the Discoms on the
maxim ‘expressum facit cessare tactium’ meaning when express
inclusions are specified, anything which is not mentioned explicitly
is excluded is misplaced as the Hon’ble Supreme Court in case of
Assistant Collector of Central Excise Calcutta Division v. National
Tobacco Company of India Ltd. (1972) 2 SCC 560 has held that the
rule of prohibition by necessary implication could be applied only
where a specified procedure is laid down for performance of duty or

where there is an express prohibition.

The Discoms have also reproduced the definition of Change in Law
under different PPAs under Section 63 of the Act. We have gone
through the said provisions and we find that the other provisions of
the PPA are similar to that in the other PPAs under Section 63 of the

Act except the fifth bullet which is additional specifically covering

tax on supply of power. The judgements of the Hon’ble Supreme

Court relied upon by the Discoms were under different context and

could not be equated to the scheme of power procurement by

Discoms under Section 63 of the Act which is based on guidelines

issued by Gol under different scenarios wherein the treatment of

taxes depends upon the specific conditions of the RFP and tariff

quotes by the bidders.
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h) In view of our discussions as above and duly considering the earlier

judgements of this Tribunal, we are of the considered opinion that

any change in tax/levies/ duties etc. or application of new

tax/levies/ duties etc. on supply of power covers the taxes on inputs

required for such generation and supply of power to the Discoms.”

This Tribunal has decided that any tax or application of new tax on

supply of power also covers the taxes on inputs required for such

”

generation and supply of power to the Distribution Licensees. ....

20.159. In the aforesaid decision the Hon’ble APTEL has upheld that any change
in tax/levies/ duties etc. or application of new tax/levies/ duties etc. on
supply of power.

20.160. We also note that the aforesaid judgments have been affirmed by the
Hon’ble Supreme Court in GMR Warora Energy Ltd. v. CERC and Ors.
[(2023) 10 SCC 401.

95. For appreciating the rival submissions, we will have to construe the

term “Law”, which has been defined in the PPAs, which reads thus:

““Law” means, in relation to this Agreement, all laws including Electricity
Laws in force in India and any statute, ordinance, reqgulation, Notification
or code, rule, or any interpretation of any of them by an Indian
Governmental Instrumentality and having force of law and shall further

include all applicable rules, regulations, orders, Notifications by an Indian
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Governmental Instrumentality pursuant to or under any of them and shall
include all rules, regulations, decisions and orders of the CERC and the

MERC.”

96. Perusal of the definition of the term “Law” itself would clearly show that
the term “Law” would mean all laws including Electricity Laws in force in
India and any statute, ordinance, regulation, Notification or code, rule, or any
interpretation of any of them by an Indian Governmental Instrumentality and
having force of law. It would further reveal that the term “Law” shall also
include all applicable rules, regulations, orders, Notifications by an Indian
Governmental Instrumentality and shall also include all rules, regulations,
decisions and orders of the CERC and the MERC.

97. In any case, the issue as to what would amount to “Law” is no more res
integra. This Court, in the case of Energy Watchdog (supra), has observed

thus:

“57. Both the letter dated 31-7-2013 and the revised Tariff Policy are
statutory documents being issued under Section 3 of the Act and have the force
of law. This being so, it is clear that so far as the procurement of Indian coal
is concerned, to the extent that the supply from Coal India and other Indian
sources is cut down, the PPA read with these documents provides in Clause
13.2 that while determining the consequences of change in law, parties shall
have due regard to the principle that the purpose of compensating the party
affected by such change in law is to restore, through monthly tariff payments,
the affected party to the economic position as if such change in law has not
occurred. Further, for the operation period of the PPA, compensation for any

increase/decrease in cost to the seller shall be determined and be effective
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from such date as decided by the Central Electricity Regulation Commission.
This being the case, we are of the view that though change in Indonesian law
would not qualify as a change in law under the guidelines read with the PPA,

change in Indian law certainly would.”

98. The aforesaid view of this Court taken in the case of Energy Watchdog
(supra) has been approved by a Bench of three learned Judges of this Court
in Adani Rajasthan case (supra) and also followed by this Court when the two
linked matters out of this batch of appeals were decided by this Court in the
case of MSEDCL v. APML & Ors. (supra). It cannot be denied that CIL is an
instrumentality of the Government of India and its orders, insofar as price of

fuel are concerned, are binding on all its subsidiaries.

100. As discussed herein above, the term ‘Law’ would also include all
applicable rules, regulations, orders, Notifications issued by an Indian

Governmental Instrumentality.

101. It would thus be clear that all such additional charges which are payable
on account of orders, directions, Notifications, Regulations, etc., issued by the
instrumentalities of the State, after the cut-off date, will have to be considered
to be ‘Change in Law’ events. The Generators would be entitled to

compensation on the restitutionary principle on such changes occurring after

the cut-off date.

121. From the perusal of para 9 of Adani Power, it would also be clear that

in case the “change in law” happens to be by way of adoption, promulgation,
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amendment, re-enactment or repeal of the law or “change in law”, it has to

be effected from the date on which such change occurs.

122. In this respect, it will also be apposite to refer to the following

observations of this Court in Maharashtra State Electricity Distribution Co

Ltd. V Maharashtra Electricity Regulatory Commission

20.161.

20.162.

We note that the reliance placed upon by the Respondent on the
Hon'ble Tribunal Judgment dated 13.04.2018 is concerned, no
consequence since the Hon'ble Tribunal Judgment in the GMR case has
been passed on 14.08.2018. The Hon'ble Tribunal has taken a
considered view of its previous judgment and still held later on in GMR's
Case in Appeal No. 111 0f 2017 in judgement dated 17.03.2020, that any
tax or application of new tax on supply of power also covers the taxes
on inputs required for such generation and supply of power to the
Distribution Licensee. In any case, the judgment in the GMR's Case in
Appeal No. 111 of 2017 has been upheld by the Hon'ble Supreme Court
later on in CA No. 11095 of 2018 reported in 2023 10 SCC 401. Further,
the Change in Law interpreted by the Hon'ble Tribunal in its Judgment
dated 13.4.2018 is differently worded as compared to the Change in Law
provision in the present case.

Now, we deal with the issue regarding the decision of the Commission

that the clarification issued by the Respondent in the bidding process is
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20.163.

20.164.

20.165.

in consonance with the Bidding Guidelines or not and whether the same
is permissible or not.

We note that in the present case, the tariff is determined through the
competitive bidding process under Section 63 of the Electricity Act,
2003 therefore, the Commission is mandated to approve the same only
if it is determined in accordance with the guidelines issued by the
Central Government read with SBD and deviation in it if any approved
by the Commission. The Change in Law clause i.e. Article 9.1 of the draft
PPA had significant deviation compared to clause 5.7 of the Bidding
Guidelines are not to be decided by comparing the provisions made in
the above provisions, as referred in earlier part of this order.

It is a settled law that in case of PPA signed under Section 63 of the Act,
the powers of the State Commission are subject to the Bidding
Guidelines as notified by the Central Government. The regulatory
jurisdiction of the State Commission extends to matters not covered
under the Bidding Guidelines.

We also note that the Respondent has not sought any approval for the
deviation in the Change in Law clause from the Commission, as required

by clause 18 of the Bidding Guidelines.
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20.166.

20.167.

20.168.

We note that Hon’ble Supreme Court has in Civil Appeal N0.5399-40 of
2016 decided in case of Energy Watchdog vs Adani Power Ltd. & Ors
that when the competitive guideline framed under Section 63 of the
Electricity Act,2003 by the Central Government the provision of the said
guidelines are mandatory and state Commission shall require to follow
the provisions of the said guidelines. The deviation, if any, in the bid
documents against the bidding guidelines shall be required to approve
by the Commission prior to the bidding process. In absence of such
deviation approved by the Commission, the same is not permissible.
We note that the Petitioner has submitted that some Bidders had raised
concerns regarding the deviation in Change in Law clause in the draft
PPA and accordingly sought clarification from the respondent.
Consequently, respondent provided clarification in writing on
17.11.2020 to address the various queries raised by different bidders
during the pre-bid meeting.

In response to a query raised by M/s Juniper Green, GUVNL provided

the following response:

“Table 2 — M/s. Juniper Green
Query 10: We request you to please remove the restriction of the

Change in Law being applicable only on the sale of electricity. You will
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appreciate the fact that the business of the Distribution Licensee
essentially is a Cost-Plus business and thus if there is any Change in Law
due to which tariff increases, the Distribution Licensee is liable to get
equivalent relief from SERC. In such a case, it is not prudent to put
restrictions on the generators to claim Change in Law since the
same has potential to make the projects unviable. It may be noted
that there have been media reports that the Govt of India is looking
at changing the GST slabs due to revenue shortfall and if such a
change happens, then under the current definition of Change in
Law, the same would not be covered. All bids across the country do

not put such restrictions on Change in Law.

Response:

The Change in Law provisions of PPA have been provided to reduce the
risk/uncertainty emanating from major factors such as Anti-Dumping
Duty, Safeguard Duty, Custom Duty etc. Further, the imposition of tax
or surcharge or levies on generation of electricity (leviable on the final
output in form of energy) or sale of electricity is also covered under

change in law as per PPA provision.

Query 11: (Reg 9.1.1. (b)) Request to consider effect of the taxes & duties
on total Project Cost instead of restricting the same only to solar PV
modules. Though the intent behind putting duties/taxes/surcharge
remains the same which is to promote domestic manufacturing, the
same has been done through different names for e.g., safequard duty,
customs duty etc. Tomorrow the govt may come out with additional

surcharge or tariff rate quota on import of solar equipment. Given that
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the intent of GUVNL is also to safeguard lite SPD against such changes
it is prudent that the revised clause is used, which is more general in

nature rather than being specific.

Response:

The Change in Law provisions of PPA have been provided to reduce the
risk/uncertainty emanating from major factors such as Anti-Dumping
Duty, Safeguard Duty, Custom Duty, etc. Further, the imposition of tax
or surcharge or levies on generation of electricity (leviable on the final
output inform of energy) or sale of electricity is also covered under
change in law as per PPA provisions. "

20.169. We note that the clarification issued by the respondent is of significance
as it clarified that clauses 9.1.1(a) and 9.1.1(b) are aligned with the
Bidding Guidelines regarding the events for which Change in Law clause
will be applicable. Change in Law provision was clarified provided to
reduce the risk/uncertainty emanating from major factors such as Anti-
Dumping Duty, Safequard Duty, Custom Duty, etc. Thus, it is clarified by
the Respondent that Change in Law clause clarified to be not limited to
anti-dumping duty, safeguard duty and customs duty only. The use of
the expression "etc” in the response clearly indicated that any other
levy, e.g., IGST on solar modules and other parts, would be covered
under Article 9.1.1(b) for purpose of Change in Law claims. We note that

the Hon’ble Bombay High Court in the case of Tata Consultancy Service

292



Ltd. vs Regional Provident Fund Commissioner and Ors, 2006 SCC OnLine
Bom 939 has construed the expression “etc” as under:

“‘But the rule-making authority chose to limit the meaning of
‘livestock’ in the said clause only to domestic animals mentioned
therein. Yet again, the clause does not stop with the words ‘all
domestic animals.” It proceeds further and goes on to illustrate the
meaning of the expression ‘all domestic animals’ by mentioning some
of them, namely oxen, bulls, cows, buffaloes, goats, sheep and horses
and then ends with the word, ‘etc.” This could not have been without
a purpose. It could only be to indicate the type of domestic animals
the rule-making authority had in mind. Why did the rulemaking
authority not mention a single bird, while mentioning so many
animals? It is true, the words ‘such as’ indicate that what are
mentioned thereafter are only illustrative and not exhaustive. The
clause also ends with the word, ‘etc.,” which does mean that some
more domestic animals in addition to those specifically mentioned
therein are also included within the meaning of the words ‘all

»n

domestic animals.

20.170. The said judgment state that the words “such as”, “etc” when use in
sentence, indicate that what are mentioned prior to such words are only
in statute and not exhaustive. It means that some more similar items,
provision in addition to more specifically mentioned therein are also

included, within the meaning of the words.
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20.171.

20.172.

20.173.

It seems that the clarification issued by the respondent was in line with
clause 5.7 of the Bidding Guidelines. It is clarified that the change in law
clause in the PPA is aligned with the Bidding Guidelines. The
clarification states that the change in provision of the PPA have been
provided to reduce the risk/ uncertainty on the part of the bidders. The
respondent use of language can only be read to dispel any apprehension
of any risk or uncertainty felt by the bidders regarding the scope of
clause 9 of the PPA Change in Law.

On a plain reading of the nature of the query raised by the bidders, which
is related to an increase in the cost of the project including GST, the use
of the term ‘such as’ and ‘etc.’ is of significant importance as it clearly
denotes that the treatment of Change in Law clause is not merely limited
to antidumping duty, safeguard duty and customs duty but extends to
any other form of such duty, tax or levy. The use of the words ‘is also
covered under “Change in Law” in the second sentence of the
clarification clearly indicates that imposition of any tax or surcharge or
levies is covered in addition to the wide gamut of taxes and duties as
indicated in the first sentence and in line with the Bidding Guidelines.
The pre-bid clarification document is very significant. It sets out the

requirements and expectations of the parties before entering into a
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20.174.

20.175.

20.176.

formal contract. Therefore, it is the most law crucial document for
reaching to a consensus ad idem by the concerned parties.

We note that the clarification document is signed by the concerned
parties and uploaded on respondent’s website as a public document. Its
significance is enhanced multi-fold in commercial contracts where
standard forms of contracts are entered and parties do not have the
opportunity to sit one on one and negotiate upon each and every term
of the contract. Based on the pre-bid clarification only, the concerned
parties assess their risks and accordingly submit their bid.

The reliance placed by the Respondent on the Minutes of the pre-bid
meeting is concerned, the said minutes only show that the Change in
Law claims relating to "the imposition of tax or surcharge or levies on
the generation of electricity (leviable on the final output in form of
energy) or sale of electricity” is also covered under the Change in Law
as per PPA provision.

The format of the Cover Letter issued along with the RfS acknowledges
that the bid has been submitted considering the bid clarifications. The
contract/ PPA has to be read in light of the clarifications provided in the
bid clarification document. It is therefore necessary to refer the relevant

extract of the cover letter which is produced as under:
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“We give our unconditional acceptance to the RfS dated
07.02.2020, Standard PPA and Addendums thereto, if any. In
token of our acceptance to the RfS and PPA along with the
amendments and clarifications issued by GUVNL, the same
have been digitally signed by us and enclosed with the
response to RfS. We shall ensure that the PPA is executed as
per the provisions of the RfS, and provisions of PPA shall be
binding on us. Further, we confirm that the Project shall be
commissioned within 18 months from the date of execution
of the PPA "

The aforesaid extract state that bidder has unconditionally accepted the
RfS 07.02.2020, Standard PPA and addendums thereto along with
clarification issued by the Respondent is also state that the bidder ensure
that the PPA is executed as per the provision of RfS and provision of PPA
and the same is binding to the parties.

20.177. We note that the Petitioner stated that it had submitted bid having due
regard to the pre-bid clarification given by Respondent, which indicate
that the interests of the bidders were adequately taken care of and that
the provisions of PPA made consistent with the Bidding Guidelines. The
use of language and the manner in which the clarification was
structured and conveyed to the bidders, is significantly different from

the stand taken by Respondent where it seeks to take a very restricted
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interpretation towards change in law. The stand of Respondent that the
Petitioner has signed the PPA having regard to its contents and that the
language of the clarifications has not been incorporated in the PPA by
way of amendment, is without any merit. The bid clarification is an
instrument to clarify the terms of the contract. There is no need to
amend the PPA. This is also evident from a clear reading of the Bidding
Guidelines the relevant clause being extracted below:
“6.5 The Procurer shall provide opportunity for pre-bid conference to the
prospective bidders and shall provide written interpretation of the tender
documents to any bidder which shall also be made available to all other
bidders. All the concerned parties shall rely solely on the written
communication. Any clarification or revision to the bidding documents
shall be uploaded on the website of the Procurer for adequate information.
In the event of the issuance of any revision or amendment of the bidding
documents, the bidders shall be provided a period of at least 7 (days)
therefrom, for submission of bids.”
20.178. From the above clause, it is clear that the bid clarifications provide
written interpretation of the tender documents to any bidder. Parties
have been mandated to rely solely on the written communication. The

clause also makes it clear that there is no requirement of revision or
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20.179.

20.180.

20.181.

amendment to the bid documents for every clarification. Respondent
cannot now seek to renege from its own written clarifications that has
formed the basis of the bidding process. Since respondent is the author
of the PPA as well as the clarifications issued thereupon, the principle of
contra proferentem will be applicable in the event respondent now
wants to read the bid documents and the PPA differently from that in
the bid clarifications, which otherwise are clear in terms of language.
We note that the Respondent’s contention that the bid clarifications
have no sanctity while construing the PPA is concerned, nevertheless,
the clause of PPA being in deviation of the Bidding Guidelines, needs to
be read down and would stand superseded by the Bidding Guidelines.
The Respondent relies upon a similar deviation approval given by the
Commission for other ‘Request for Supply of solar power’ tenders
and/or deemed approval of such deviations during tariff adoption
proceedings of the Commission.

The deviations in Clause 9 of the PPA are qualified to be approved by the
Commission for multiple reasons as elaborated below.

(i) Firstly, the interpretation of Clause 9.1.1 of the PPA as proposed by

the Respondent to some extent is not correct and legal with
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(ii)

(iii)

(iv)

consideration of interpretation of provisions of the contract (PPA)
as stated in earlier part of this Order.

The interpretation of Clause 9.1.1 of the PPA as proposed by the
Respondent is at such stark variance with legislative intent of
Clause 5.7 of the Standard Bidding Guidelines and so fundamental
to the nature of “Change in Law” clause created on basis of “pass
through mechanism” that accepting such deviation will completely
destroy the mandate of standard bidding documents notified under
section 63 of the Electricity Act, 2003.

In such a case, the approval of such deviations fundamentally
destroying the nature of change in law clause will be contrary to
Section 63 of the Electricity Act.

It is a trite law that whenever an executive body is vested with
discretion under a legislative provision, such discretion should be
exercised in line with the legislative intent and not arbitrarily.
Further, the interpretation of Article 9.1.1 (a) third part of the said
clause wherein it is provided that the change in charges by the
competent Government on generation of electricity or sale of
electricity is qualify for change in law. The said provision is limited

to balance of system (BOS) of the plant in the present case as solar
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modules and solar inverters are qualify for Change in Law in Article
9.1.1(b) of the PPA. We also note that increased rates of GST or tax,
cess, duties, charges, etc. introduced through enactment or statute
or amendment, promulgation, modification in the statute, rules or
regulation only after last date of bid submissions, when neither
such provision may exist nor the rates of the GST, tax, cess, duties
which are imposed by way of change in law introduce and such tax,
cess, duties, charges have already been paid by the Petitioner after
enactment of law or interpreted by Court and the Project is already
supplying power to the Respondent. While Article 9.1.1 (b)
specifically recognized that the change in SGD, BCD and
antidumping duty on the solar power plant cost includes solar
modules, inverters imported qualify for change in law. The other
charges which are like SWS (cess), IGST which are applicable under
Custom Act on imported material are qualify for Change in Law.
Thus, the SWS and IGST payable on solar modules and inverters are
qualify due to Change in Law if any applicable on solar modules and
inverters. Ifitis not permitted, it is against the provisions of Article
9.1.1(a) and Article 9.1.1 (b) and also lead to unjust enrichment of

the Respondent and loss to the project developer like petitioner.
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20.182. We note that it is an established proposition that Standard Bidding

20.183.

20.184.

Guidelines notified under Section 63 of the Act are statutory in nature
and have the force of law. PPA signed under Section 63 of the Act is a
statutory contract. The respondent does not have any authority to
unilaterally change the contents of the Standard Bidding
Documents/SBDs inconsistent with the Bidding Guidelines notified
under Section 63 of the Act. Only the Commission has the power to
change the provisions of such Standard Bidding Documents with respect
to a specific PPA signed under Section 63 of the Act after hearing both
the Parties, i.e. the Petitioner and Respondent and adjudicating upon the
necessity of such deviations from Standard Bidding Documents.

We note that Hon’ble Supreme Court had in Civil Appeal No. 5399-4000
of 2016 decided that the Competitive Bidding Guidelines issued u/s 63
of the Act by the Ministry of Power, Govt. of India are binding to the
Commission except the deviation, if any, specifically approved by the
Commission.

We note that the deviation if any, in the Bid documents against the
Bidding Guidelines and SBD provisions requires prior approval of the
Commission by the procurer. The power procurer is not empowered to

make deviation in the bid documents with its unilateral decision without
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20.185.

20.186.

approval of the Commission. If any deviation is made by the power
procurer, then it is not valid and legal.

We also note that the adoption of Tariff Order passed by the Commission
after completion of the bidding process by the power procurer is with
regard to approval of transparent process of bidding and also adoption
of the tariff by the Commission as per the certificates for transparent
bidding process carried out and issued by bid evaluation committee. It
should not be considered as approval of the Commission on the
deviations in the PPA from SBD because it adopted the tariff without
knowledge of any deviations in the PPA. Such an argument cannot be
acceptable and rejected.

We also note that the deviations have to be approved prior to the
bidding process and not at the time of approval of tariff. The Hon’ble
Appellate Tribunal of Electricity (“APTEL”) in the case of DB Power Ltd.
v. Rajasthan Electricity Regulatory Commission and Others, 2018 SCC
Online APTEL 73 held as follows:

“16.19 If the State Commission is satisfied on the above aspects, it has to
mandatorily adopt the tariff determined through the competitive
bidding accepted by the procurer. In the process of adoption of tariff

under Section 63, the Commission cannot entertain any fresh deviation
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to the bidding documents viz. reduction in capacity, etc. which stand

approved by it before the beginning of the bid process.”

The above-mentioned Judgment of DB Power has been upheld by the
Hon’ble Supreme Court in Civil Appeal No. 2502-2503 of 2018. Similarly,
the Hon’ble APTEL in para 212 of Essar Power Ltd. v. UPERC and Anr.

[2011 SCC Online Aptel 185] noted as under:-

“Competitive bidding process under Section 63 must be consistent with the
Government of India guidelines. Any deviation from the standard Request
for Proposal (RFP) and model PPA notified by the Government of India must
be approved by the State Commission”.

20.187. There is nothing on record to show that the Commission has considered
the deviations for the bidding process in the present case and had
granted its approval. Moreover, deviations from the bidding guidelines
cannot be sanctioned during tariff adoption proceedings.

20.188. We note that if the deviation in bidding documents is accepted after
issuance of letter of award to the successful bidder, then, it would
inevitably create pragmatic difficulties. In such cases, by the time of
tariff approval, the bidding process would have been already concluded,

and bids would have been submitted based on unapproved deviated

provisions. Therefore, approving such deviations during the tariff
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20.189.

20.190.

proceedings would undermine the entire purpose of Section 63 of the
Act.

We note that levy of GST is introduced by the Central Government by
way of enactment in the Parliament and also decided the rates of GST in
form of GST, and IGST are applicable on the goods and services. The
Government has also amended the rates of GST, IGST, on applicable
goods and services by following the legal procedures. It is like the
imposition of duties under Custom Act by the Central Government. IGST
is also one type of levy of tax like levy of custom duty on solar modules
imported like BCD plus SWS and value of material in the context of the
present PPA. The word used in the clarification is “etcetera”. Any
imposition of tax or surcharge on levies of generation of electricity
leviable on the final output in the form of energy or sale of electricity is
also covered under change in law as per the PPA. Similarly, levy of IGST
on solar modules on which SGD, BCD and antidumping duty, SWS
applicable.

We note that the response of respondent clarifies the change in law
provisions of the PPA have been provided to reduce the risk uncertainty
emanating from major factors such as anti-dumping duty ... “etcetera”.

In fact, the bidders had raised specific issue of GST during the pre-bid
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20.191.

20.192.

meeting and sought to include the same in the change in law provision
as it was not included. The respondent in its clarification had
categorically used the term “etc” in multiple places in addition to the
other duties while responding to the queries in relation to clause
9.1.1(a) and 9.1.1(b).

As referred in earlier part of this order, Para 6.5 of the Bidding
Guidelines is a provision in a statutory document which provides for
written interpretation of the bidding documents, where both 9.1.1(a)
and 9.1.1(b) have been interpreted to include safeguard duty, anti-
dumping duty. If the intent was to limit the change in law to customs
duty, anti-dumping duty and safeguard duty, because all the three levies
i.e. customs duty, anti-dumping duty and safeguard duty were applied
on imported goods are already covered.

We note that it is accepted rule of contractual interpretation that each
word in the clarifications issued by GUVNL should be given full effect
and meaning as understood in commercial sense. That an interpretation
that makes the words of a contractual document otiose, should be
avoided. It reverts to the standard bidding documents. The Bidding
Guidelines is a statutory document. It has a statutory flavor. It has been

issued under Section 63.
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20.193.

20.194.

20.195.

20.196.

The term ‘law’ has been defined under the PPA to mean any valid
regulation, statue, rule, regulation, notification, directive or order,
issued or promulgated by any government instrumentality.

The term ‘project’ has been defined to mean the solar photovoltaic grid
interactive power station to be set up aggregating to capacity of 190 MW
and shall include land, building, plant, machinery, ancillary equipment,
materials, switch gear, transformers protection and the like to deliver
electricity generated by the project to the respondent at the delivery
point. Project comprises of assets. It is noteworthy that ‘change in law’
refers to the project and not to the electrons.

Under Article 9, change in law refers to occurrence of specified events
including those results in any change in respect of any tax or surcharge
or cess levied or similarly charged by competent Government on the
generation of electricity leviable on the final output in the form of energy
or sale of electricity. Moreover, it is recognized that the SGD, BCD and
antidumping duty on solar modules / inverters also considered as
Change in Law.

We note that the provision regarding levy of tax etc. with respect to sale
of electricity is concerned, there is no fuel utilization for generation of

electricity in solar plant so that there is no levy on tax so far as final
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output through solar module / inverters is concerned. Solar plants
generate electricity from solar radiation converting solar energy to
electricity through solar modules, inverters which generate the
electricity for supply to the Respondent as electricity. There is no tax on
sunlight. However, if there is any tax, cess etc. on the supply of modules/
inverters and other goods as well as services required for construction
of the solar plant, Clause 9.1.1(a) will cover cost of equipments those
results in increasing the cost of sale of electricity. The electricity
generated from power plant consists of solar modules/ inverters, and
balance of system, i.e. inverters etc. on which any tax paid, cess, duty etc
applying the same need to factor. Here the BCD, SGD and antidumping
duty if any, payable on imported solar modules are considered for
allowing as change in law agreed in the PPA. Hence, an IGST applicable
on the solar modules value plus BCD and/or SGD and/or, antidumping
duty and SWS is qualified for Change in Law. Further, Article 9.1.1 (a)
recognized that any charges specified by the Government on generation
of electricity or sale of electricity is qualify for Change in Law. Thus the
impact of Change in Law in GST on BOS other than Solar inverter and

solar modules imported by the Petitioner for of the plant is not qualified
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20.197.

20.198.

20.199.

under Article 9.1.1(a) of the PPA because its applicable on generation of
electricity or sale of electricity.

We note that Article 9.2.1 deals with the relief for change in law. In case
of Change in Law on account of Article 9.1.1(a) that results in the
producers cost directly attributable to the project being decreased or
increased by 1% of the estimated revenue of electricity for the contract
year for which such adjustments become applicable or more during the
operation period the tariff payment for power producer shall be
appropriately increased or decreased.

We note that the operation period is when the adjustment will take
place. The increase in cost is related to the project, while the adjustment
has to be carried out during operation period, as the PPA does not have
a provision for recoupment of additional cost during the construction
phase, through adjustment of tariff if the project cost increases.

We note that any adjustment can take place only through tariff. Tariff
becomes relevant only after declaration of COD i.e. during the operation
phase. It is the adjustment that takes place during the operation phase,
and not the event that takes place during the operation phase that is
referred under Article 9.2.1. Adjustment of tariff to recover additional

cost, is not possible during construction period because there is no
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revenue from the project during the construction period. The distinct
treatment of Change in Law under clauses 9.1.1(a) and 9.1.1(b) cannot
be claimed based on separation of construction and operation period as
contended by respondent.

20.200. We note that the increase in GST rates on Solar Modules and other
Solar Power Generator Equipment is squarely covered under Article
9.1.1(a) of the PPA in so far as per the first part of the said provision
which recognised that any enactment bringing into effect adoption,
promulgation, amendment, modification or repeal of statute, decree, or
ordinance or other law, legal regulations, notices, circular, code, rule or
direction by Government Instrumentality qualify for Change in Law. The
amendment in GST rate by Government instrumentality thus fall under
category of Change in Law. Itis settled law that any tax or application of
new tax on supply of power also covers the taxes on inputs incurred for
such generation and supply of power to the Distribution Licensee. In this
regard, the Petitioner place reliance on the Judgment of the Hon'ble
Tribunal in Appeal No. 111 0f 2017 in M/s. GMR Warora Energy Limited
v. Central Electricity Regulatory Commission and Ors., wherein the
Hon'ble Tribunal has interpreted a similar change in law clause, which is

referred and discussed in earlier part of this Order.

309



20.201.

20.202.

20.203.

We note that in the present case, at the time of last date of bid
submission i.e. 07.03.2020, the GST/IGST was prevailing @ 5% on solar
module and other items, the Hon'ble Tribunal had already clarified that
any tax or application of new tax on the supply of power covers the taxes
on inputs required for such generation and sale of power to the
DISCOMs.

We note that the contention of the Respondent GUVNL that the increase
in the rate of GST on Solar Power Generator is not covered under clause
9.1.1 is thus erroneous, incorrect and absurd. It is settled position that a
Solar Power Generator undertake many activities to ensure the “supply”
or “sale of power” to the DISCOMs. We note that Article 9.1.1 (a) third
part provides for application of taxation charges on generation of
electricity for sale of electricity by the competent Government is
qualified for Change in Law. Hence, the Change in GST rates on BOS of
solar power plant other than Solar inverter and modules imported for
the solar power plant is not qualify under the aforesaid provision. Only
the Change in GST rates applicable on generation of electricity or sale of
electricity is qualified for the same.

We note that neither Article 9.1.1(a) nor Article 9.1.1 (b) of the PPA

starts with non-obstante clause therefore, restricting their applicability
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20.204.

20.205.

either to the construction stage or operation stage will not be correct
and it is contrary to the basic settled principle of law relating to the
interpretation of a Change in Law provision. There is no express
prohibition/ exclusion of an increase in GST rates from the purview of
the Change in Law Clause under the PPA.

We note that it is settled position that the rule of prohibition by
necessary implication could be applied only where a specified
procedure is laid down for the performance of duty or where there is an
express prohibition, which is completely missing in the present case.
The MNRE has specifically directed the State Instrumentalities to
consider GST increase as Change in Law event which is relevant in this
case. The said Notification squarely applies in this case, unless there is
no express prohibition in the PPA in this regard. The said notification is

reproduced below:

F. No. 283/3/2018-GRID SOLAR - PART (4)
HNd H¥pR / Government of India

TG 3N TdIBIUNT FHoif FHeTd/Ministry of New & Renewable Energy
198 G %ol FHIT / Grid Solar Power Division

Atal Akshay Urja Bhawan,
Lodhi Road, New Delhi-110003

Dated: 27t September, 2022
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To
i. The Managing Director, Solar Energy Corporation of India (SECI),

6t Floor, Plate-B, NBCC Office Block Tower-2, East Kidwai Nagar,
New Delhi-110023, Email: md@seci.co.in

ii. The Chairman & Managing Director, NTPC Ltd., NTPC Bhawan,
Scope Complex, 7, Institutional Area, Lodhi Road, New Delhi, Email:
cmd@ntpc.co.in

iii. The Chairman & Managing Director, NHPC Limited, NHPC office
Complex, sector - 33, Faridabad-121003, Haryana, Email:
cmd@nhpc.nic.in

Sub: Covering of imposition of Basic Customs Duty on import of
solar PV cells and modules and hike in rates of GST, under
‘Change - in -Law’- reg.

Madam/Sir,

With effect from April 1, 2022, a Basic Customs Duty (BCD) @
25% has been imposed or import of solar PV cells (HS Code: 85414200)
and a Basic Customs Duty @ 40% has been imported of solar PV
modules (HS Code: 85414300).
2. Further, as per Notification no. 8/2021 dated 30.09.2021, the
GST rate for specified renewable energy devices and parts for their
manufacture have increased from 5% to 12%.

3. The Renewable Energy (RE) Developers have represented to
MNRE for treating the above two events as ‘Change in Law’
1. The mater has been examined in MNRE and MNRE’s

Renewable Energy implementing Agencies (SECI/NTPC Ltd./ NHPC
Ltd.) are hereby requested that:

a) BCD imposition as Change in law: W.r.t. Solar PV/ solar PV-wind
hybrid Power projects, wherein the last date of bid submission
was on or before the announcement of March 9, 2021, regarding
imposition of Basic Customs Duty (BCD) on import of solar PV
cells and modules with effect from April 1, 2022 and wherein the
Scheduled Commissioning Date (SCD) including time extensions
granted, if any, was on or after April 1, 2022, REIAs may consider
imposition of BCD on import of solar PV cells and modules with
effect from April 1, 2022 under ‘Change in Law’ unless the same
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is disallowed by specific provisions in the tender
documents/contracts.

b) Hite in GST as Change in Law: W.r.t. RE power projects, wherein
the last date of bid submission was on or before September 30,
2021, ie. on or before the issuance of notification regarding
increase in GST rate for specified renewable energy devices and
parts for their manufacturer from 5% to 12% and wherein the
Scheduled Commissioning Date (SCD), including time extensions
granted, if any, was on or after October 1, 2021, REIAs may
consider this hike in GST rate from 5% to 12% under ‘Change in
Law’ unless the same is disallowed by specific provisions in the
tender documents/contracts.

5. This issues with the approval of Hon’ble Minister (Power & NRE).

Yours Faithfully,
S/d.
(Mohd Azmal Mansoori)
Scientist-B
Email:
azmal. mnre@gov.in

20.206. The contention of the Petitioner that the adverse impact of change in
rates of GST and customs duty could not have been envisaged prior to /
during the tendering/bidding process and were not accounted for while
deriving and submitting the final bid. Further, the bid needs to submit
with consideration of prevailing tax, cess, duties, etc. as per statute.
Therefore, the issuance of the aforesaid Notification/amendment in the
rates of taxes/duties qualifies as a Change in Law event in terms of the

PPA and the applicable laws is concerned, we note that the said
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20.207.

20.208.

20.2009.

Notifications have a material bearing on the ability of the Petitioner to
proceed with its obligation to implement its Project as it led to a
substantial increase in costs of the project as compared to the costs
considered at the time of submission of bid.

Article 9.1.1 (a), 9.1.1 (b) of the PPA is not a 'non-obstante’ clause.
Therefore, Article 9.1.1 (b) of the PPA is to be read in continuation with
Article 9.1.1 (a) of the PPA and not in isolation. Respondent cannot
interpret Article 9.1.1 (b) of the PPA without reading the same in
continuation of Article 9.1.1 (a) and to this extent the stand taken by
Respondent is contrary and incorrect in accordance with the provision
of the PPA.

We also note that the generation of electricity and sale of electricity also
includes the input cost for generation (i.e., the Project Cost) as discussed
in earlier part of this order. However, Change in Law is qualify on
generation of electricity or sale of electricity which is different and
distinct from GST payable on BOS of the plant.

We note that the developer cannot be expected to foresee all taxes and
liabilities for the complete period of the PPA and any changes in the law
amounts to an increase in taxes/ duties etc. shall be allowed to the

Developer as a Change in Law event with consideration of change in law.
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Itis also incorrect to say that presume the change in law in rate of taxes,
duties, cess etc payable on the last date of qualifying bid submission date
by ignoring the prevailing rate on that date. Further, denial of the
changes in the rates of tax duties cess etc. by the statutory enactment in
force is also against the provision of change in law defines in the PPA. It
is also against the very purpose of introduction of change in law
provision in PPA. The Hon'ble Tribunal has in its Judgment dated
27.04.2021 in Appeal No. 172 of 2017 titled as Coastal Gujarat Power
Limited v. CERC & Ors. held that no developer can be asked to take all
future taxes and duties into account while submitting its bid and also
held PPA gives the express right to an affected party to claim
compensation if the event qualifies as a Change in Law event in terms of
Articles of the PPA. The relevant part of the same is reproduced below:
153. The practice of mandating CSR expenditure while granting ECs was
introduced by MoEF in 2010, some years dfter the Cut-Off date. All

RFQ qualified bidders were advised by the Bid Coordinator i.e. PFC

(an Indian Governmental Instrumentality) to consider/earmark
certain amounts towards land cost and R&R cost by its email dated

23.10.2006 (before the Cut-Off Date) in their Bids. There was no
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occasion then for the RFQ qualified bidders to be informed to
consider earmarking amounts towards CSR expenses during the
Construction or Operation Periods. Such financial burden
(expenditure relating to mandatory CSR) stemming from obligations
imposed by MoEF later, thus, could not have been foreseen by any
participant (including the promoter of appellant's project) to be
taken into account in computations while submitting its Bid for
Mundra UMPP.

155. In the Impugned Order dated 17.03.2017, the CERC has linked the
expenditure mandated through EC by MoEF to the CSR mandated
under the Companies Act, 2013. As discussed earlier, the expenditure
mandated by MoEF is over and above the CSR mandated under the
Companies Act, the former being directly linked to the Project cost. In
sharp contrast, the CSR under the Companies Act is linked to the net
profits of the company [see OM dated 11.08.2014 (supra)].

20.210. The Petitioner relied upon the Clause 6.2 (4) of the National Tariff
Policy, 2016 is states that any change in taxes imposed by the
Central/State Government after the award of bids has to be treated as

'‘Change in Law' unless otherwise provided for in the PPA, subject to
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approval of Appropriate Commission, it is necessary to refer the
relevant provisions of the NTP, 2016 are reproduced hereinbelow:

"6.2 Tariff structuring and associated issues

(4) After the award of bids, if there is any change in domestic duties,
levies, cess and taxes imposed by Central Government, State
Governments/Union  Territories or by any Government
Instrumentality leading to corresponding changes in the cost, the
same may be treated as "Change in Law and may to unless provided
otherwise in the PPA, be allowed as pass through subject to approval
of Appropriate Commission.”

20.211. In view of the statutory principles and laws, the Petitioner should be
compensated for all the necessary and reasonable extra costs incurred
on account of Change in Law event being issuance of BCD and GST
Notifications with regard to solar modules and inverters imported by it.
When there is provision under the PPA not prohibiting the grant of relief
on account of increase/change in GST rates, the affected party would be
legally entitled to be compensated against the effect of Change in Law
which in this case change in BCD costrates in terms of PPA and IGST rate

change on solar modules and inverters.
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20.212.

20.213.

20.214.

We observed that the Change in Law provision of the PPA, it becomes
clear that the Respondent has evidently deviated from the Guidelines
and has restricted the scope of change in law clause under the PPA. If
any deviation from the Guidelines is intended then as per Clause 3.1.1
and 18 of the Guidelines, the same shall be subject to approval of the
appropriate commission. The relevant extract of the Guidelines is
referred in earlier part of this order.

At the time of Tariff Adoption and approving of the PPA, the Commission
has not allowed any deviation to the Change in Law clause provided
under the PPA. The Petitioner had not sought prior approval of the
Commission with respect to deviation in the Change in Law clause of the
PPA nor sought condonation/approval of such clause in the said
Petition.

An increase in GST rate vide MOF's GST Notification should be declared
as a "Change in Law event and relief as claimed under the present
Petition should be allowed and the Petitioner should be compensated to
the change in law that has occurred. The Petitioner put reliance upon
the Judgment dated 08.12.2016 of the Hon'ble Supreme Court in the
case of All India Power Engineer Federation & Ors. v. Sasan Power

Limited & Ors. reported at (2017) 1 SCC 487, wherein the Hon'ble
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20.215.

Supreme Court has held that any deviation in the tender documents is
required to be carried with the prior approval of the concerned State
Commission is concerned, we note that the bidding Guidelines provides
for obtaining prior approval from the Commission in the bid documents
if desired by Power Procurer. In absence of such approval the restriction
if any, provided against the provision of Bidding Guidelines is not legal
and valid and it requires to give no effect to keep the bidding documents
in consonance with provision of Bidding Guidelines. We also note that
any provisions of the Bid documents which restricts the applicability of
the statutory provisions or provision of Act passed in the parliament in
contract is illegal and not valid to that extent. Considering the above, we
are of the view that denial of GST on solar modules and inverters
imported by the Petitioner in “Change in Law” with regard to Change in
GST Rate passed in the Rules, Regulation under GST Act is not legal and
valid and needs to ignore and given not effect.

The Petitioner argued that the MOP in order to ensure the sustainability
of the electricity market and in the larger public interest, issued a
direction dated 27.08.2018 under Section 107 of the Electricity Act,
2003 for allowing pass-through of any changes in domestic duties,

levies, cess and taxes imposed by the Central Government/State
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Governments leading to corresponding changes in cost after the award

of bid. That the MoP had issued directions dated 27.08.2018 and that are

binding in nature and the same are required to be adhered by the

Respondent without any deviations is concerned, we note that it is

necessary to refer the aforesaid direction of MOP dated 27.08.2018 is

reproduced below:

To

“No. 23/43/2018-R&R
Government of India
Ministry of Power

kokk

Shram Shakti Bhawan, New Delhi
Dated, the 27th August, 2018

The Chairperson
Central Electricity Regulatory Commission,
Chanderlok Building, Janpath,

New Delhi.
Subject:

Sir,

Direction to the Central Electricity Regulatory
Commission under section 107 of the Electricity Act,
2003 for allowing pass-through of any change in
domestic duties, levies, cess and taxes imposed by
Central Government, State Governments/Union
Territories or by any Government instrumentality
leading to corresponding changes in the cost, after the
award of bids, under “Change in Law” unless otherwise
provided in the PPA
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1.

Para 6.2 (4) of Tariff Policy 2016 provides that after the
award of bids, if there is any change in domestic duties, levies,
cess and taxes imposed by Central Government, State
Governments/Union Territories or by any Government
instrumentality leading to corresponding changes in the cost,
the same may be treated as “Change in Law” and may unless
provided otherwise in the PPA, be allowed as pass through
subject to approval of Appropriate Commission.

It has been brought to the notice of this Ministry that
Generating Companies are facing difficulties in getting pass-
through of changes in cost due to any change in domestic
duties, levies, cess and taxes imposed by Central Government,
State Governments/Union Territories or by any Government
instrumentality under “Change in Law” by Appropriate
Commission. The difficulty is mainly because of considerable
time being consumed in the approval process resulting into
severe cash flow problems to the Generating Companies. This
has also resulted in stress in the Power Sector.

Now, in order to address the above issue and ensure

sustainability of the electricity market in the larger public
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interest, the Central Government, in exercise of the powers

conferred under section 107 of the Act, hereby issues this

direction to the Central Electricity Regulatory Commission:

a) Any change in domestic duties, levies, cess and taxes

imposed by  Central  Government,  State
Governments/Union  Territories or by any
Government instrumentality leading to
corresponding changes in the cost, may be treated as
“Change in Law” and may unless provided otherwise

in the PPA, be allowed as pass through.

b) Central Commission will only determine the per unit

impact of such change in domestic duties, levies, cess
and taxes, which will be passed on.

A draft order for determination of per unit impact
under change in law shall be circulated by Central
Commission to all the States / Beneficiary on 14th
Day of filing of petition. Any objection/
representation shall be submitted by them within 21

days of filing of petition.
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d) The order for pass through giving the calculation for
per unit impact will be issued within 30 days of filing
of petition.

e) The impact of such Change in law shall be effective
from the date of change in law.

f) Where CERC has already passed an order to allow
pass through of changes in domestic duties, levies,
cess and taxes in any case under Change-in-law, this
will apply to all cases ipso facto and no additional
petition would need to be filed in this regard.

3. This issues with the approval of Minister of State
(Independent Charge) for Power and New and Renewable
Energy, Government of India.

Yours faithfully,

(D. Chattopadhyay)

Under Secretary to the Govt. of India
Tel: 2373 0265

Copy to:

1. All Joint Secretaries/Directors/Deputy Secretaries, Ministry of Power
2. PS to MOS(1/C) for Power & NRE

3. PPS to Secy(P), PPS to AS(SNS), PPS to CE(R&R), PS to Director (R&R)
4. Technical Director, NIC, Ministry of Power with the request to upload

this communication on MoP’s website.”
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20.216.

20.217.

20.218.

As per the aforesaid directives issued under Section 107 of the
Electricity Act, 2003 state regarding allowing pass-through of any
changes in domestic duties, levies, cess and taxes imposed by the Central
Government/State Governments leading to corresponding changes in
cost after the award of bid. The aforesaid directives are issued under
Section 107 of the Electricity Act, is binding on power procurer.

We note that the Change in Law impacting on generation of electricity
or sale of electricity are qualified for the purpose of Change in Law under
Article 9.1.1 (a) of the PPA. Further, the Change in GST/IGST rate on
solar modules and inverters which are recognized as Change in Law for
the purpose of BCD, SGD and antidumping duty on which IGST apply is
qualify for Change in Law under Article 9.1.1(b) of the PPA.
Considering the above, we are of the view that the claim of the petitioner
for Change in Law towards GST rate applicable on solar inverter as IGST
is qualify for Change in Law. However, the Change in GST rate affecting
to BOS of solar power plant other than solar inverters and solar modules
on which IGST amount paid , GST amount is not qualified for Change in

Law.
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21.

21.1.

21.2.

Now, we deal with the issue with regard to GST rate applicable on the
date of bidding is 5% which is not under dispute between the parties.
We also note that GST rate was changed from 30.09.2021 vide
Notification No. 08 of 2021 dated 30.09.2021, wherein the GST rate was
5% which was increased to 12% from the aforesaid date. Thus, from
IGST which was 5% in this case which is qualified for change in law
become 12% applicable on solar modules value instead of 5% applicable
from the last date of bid submission. Similarly, IGST on BCD of the solar
modules value plus SWS applicable at the rate of 12% which is qualified
as Change in Law in this case.

To consider change in law with respect to GST, if any, occurred or not,
claimed by the Petitioner, it is necessary to verify the GST rate prevailing
on the date of Bid Deadline i.e. 07.03.2020 in terms of the PPA and
amendment in GST rate thereafter.

It is necessary to refer the prevailing GST rate on which is bid
submission deadline. The GST rates prevailing on the bid submission
date in terms of existing notification at that time i.e. the bid deadline
Notification nos. 1/2017- Integrated Tax (Rate) dated 28.06.2017
issued by the Ministry of Finance, Government of India which is

reproduced as under:
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[TO BE PUBLISHED IN PART II, SECTION 3, SUB-SECTION (i) OF THE GAZETTE
OF INDIA, EXTRAORDINARY]

GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(Department of Revenue)

Notification No.1/2017-Integrated Tax (Rate)
New Delhi, the 28th June, 2017

G.S.R. (E).- In exercise of the powers conferred by sub-section (1) of
section 5 of the Integrated Goods and Services Tax Act, 2017 (13 of
2017), the Central Government, on the recommendations of the
Council, hereby notifies the rate of the integrated tax of-

(i) 5 per cent. in respect of goods specified in Schedule 1,

(ii) 12 per cent. in respect of goods specified in Schedule II,

(iii) 18 per cent. in respect of goods specified in Schedule I1I,

(iv) 28 per cent. in respect of goods specified in Schedule 1V,

(v) 3 per cent. in respect of goods specified in Schedule V, and

(vi) 0.25 per cent. in respect of goods specified in Schedule VI

appended to this notification (hereinafter referred to as the said
Schedules), that shall be levied on inter-State supplies of goods, the
description of which is specified in the corresponding entry in column

(3) of the said Schedules, falling under the tariff item, subheading,
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heading or Chapter, as the case may be, as specified in the

corresponding entry in column (2) of the said Schedules.

Schedule I - 5%

Sr. No. | Chapter/Heading/Sub- | Description of Goods
heading/Tariff item
(1) () (3)
234 84 or 85 Following renewable energy

devices & parts for their
manufacture

(a) Bio-gas plant

(b) Solar power-based devices
(c) Solar power generating
system (d) Windmills, Wind
Operated Electricity Generator
(WOEG)

(e) Waste to energy plants /
devices (f) Solar lantern / solar
lamp

(g) Ocean waves/tidal waves

energy devices/plants

21.3. Department of Revenue under the Ministry of Finance, Government of

India, on 30.09.2021 issued notification bearing Notification No.

08/2021 Integrated Tax (Rate) dated 30.09.2021, vide which the GST
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applicable on the solar modules, Solar cells as well as other solar power
generator equipment was raised from 5% to 12% w.e.f. 01.10.2021. The

relevant portion of the said notification is reproduced below:

NOTIFICATION
New Delhi, the 30th September, 2021
No.8/2021- Integrated Tax (Rate)

G.S.R. 698(E).—In exercise of the powers conferred by sub-section (1) of
section 5 of the Integrated Goods and Services Tax Act, 2017 (13 of 2017)
read with sub-section (5) of section 15 of the Central Goods and Services
Tax Act, 2017 (12 of 2017), the Central Government, on the
recommendations of the Council, hereby makes the following further
amendments in the notification of the Government of India in the
Ministry of Finance (Department of Revenue), No.1/2017-Integrated Tax
(Rate), dated the 28th June, 2017, published in the Gazette of India,
Extraordinary, Part I, Section 3, Sub-section (i), vide number G.S.R.
666(E)., dated the 28th June, 2017, namely:-

In the said notification.-
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(iv)  after S.No. 201 and the entries relating thereto, the following

S.No. and entries shall be inserted, namely:

201 A

84, 85 or 94

Following renewable energy devices and parts for

their manufacture:-

(a) Bio-gas plant;

(b) Solar power based devices;

(c) Solar power generator;

(d) Wind mills, Wind Operated Electricity
Generator (WOEG)

(e) Waste to energy plants / devices;

(f) Solar lantern / solar lamp;

(g) Ocean waves/tidal waves energy
devices/plants;

(h) Photo voltaic cells, whether or not assembled
in modules or made up into panels.

Explanation:- If the goods specified in this entry
are supplied, by a supplier, along with supplies of
other goods and services, one of which being a
taxable service specified in the entry at S. No. 38
of the Table mentioned in the notification No.
8/2017-Integrated Tax (Rate), dated 28th June,
2017 [G.S.R. 683(E)], the value of supply of goods
for the purposes of this entry shall be deemed as
seventy per cent. of the gross consideration
charged for all such supplies, and the remaining
thirty per cent. of the gross consideration charged
shall be deemed as value of the said taxable
service.”;
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21.4.

21.5.

21.6.

21.7.

21.8.

The Notification nos. No. 08/2021 Integrated Tax (Rate) dated
30.09.2021 amended the existing Notification no. 01/2017- Integrated
Tax (Rate) dated 28.06.2017.

As a result of Notification No. 08/2021 Integrated Tax (Rate) dated
30.09.2021 the GST at the rate of 12 % become payable on the Solar
modules and other solar power generator equipment.

Thus, the solar modules and other solar power generator equipment,
supplied for the project attract 12% GST instead of 5% GST.

Itis undisputed that the Bid Deadline was 07.03.2020 therefore, the GST
applicable rate on solar module and other solar power generator
equipment which was 5% as per the notification of 1/2017 of Ministry
of Finance, Government of India and the same increased to 12 % as per
Notification nos. 08/2021 Integrated Tax rate dated 30.09.2021.

From the above, we observed that as per Article 9.1.1 (b) of the PPA, in
seriatim, specifically stipulates that any change in rates of taxes, duties,
and cess, or introduction of any new tax made applicable for setting up
of Solar Power Project and supply of power from the Solar Power Project
by the SPD which have a direct effect on the Project, is a Change in Law
event. The Notification No. 8/2021- Integrated Tax (Rate) dated

30.09.2021 has been issued by the Ministry of Finance, Government of
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22.

22.1.

India. The change in rate of Goods and Services Tax from 5% to 12%
w.e.f. 01.10.2021 has resulted in the change in the cost of the inputs
required for generation, and the same is considered a ‘Change in Law’.
Hence, we hold that the impugned notifications viz., the 2021 GST
Notification is a Change in Law event as per Article 9 of the PPA.

Now, we deal with the issue that whether the Petitioner has provided all
necessary details and documents in support of its claim or not?

The Petitioner has submitted that they have provided all documents
/details etc. in support of their claim for Change in Law. It is further
submitted that the Petitioner has provided certain details /documents
along with the Petition and rejoinders in reply to the Respondent. It is
also submitted that the Petitioner has also complied with the directives
of the Commission in daily order made wherein various details/
documents needs to provide by the Petitioner. The Petitioner has also
submitted that it has provided Chartered Engineer certificate, etc.
approved by MNRE and Chartered Accountant certificate along with
Petition. The Petitioner has also submitted that it has provided excel
sheet showing BOE, invoice number and tracking details to demonstrate
the change of one-to-one correlation of documents. Collated copy

documents such as commercial invoices, packing bills, bill of lading,
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22.2.

22.3.

22.4.

22.5.

22.6.

custom challan, lorry receipts etc. to demonstrate one to one co-
relationship of the documents. The Petitioner has also submitted the
document issued by Longi with respect to replacement contender of
modules.

Per contra the Respondent contended that the Petitioner has to
establish one to one correlation between the modules/equipment’s for
which tax/duty is claimed and its installation in the project.

The Petitioner needs to place on record transparently the entire detail
relating to payment of BCD, IGST with regard to solar inverters and IGST
paid on Solar modules further establish one to one correlation between
the inverters installed in the project vis-a-vis inverters imported by
submitting relevant documents.

So far as claim for Custom duty, the Petitioner has to submit the
summary demonstrating one to one link between the container number
mentioned in BOE vis a vis transportation receipts, custom out of charge
order and other relevant documents.

The Petitioner has not provided all the details and documents in the
present case.

We note that the Commission has vide its daily Order dated 07.08.2024

directed the Petitioner to submit various documents/details necessary
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for considering the claim of the Petitioner and decide the same which
are stated below:

(i) Invoices and documents showing payment of BCD clear co-relation
between the project, supply of goods/ services and invoices raised
supported by Auditor’s certificate. This includes invoices or
documents providing the payment of BCD and GST.

(ii)  Copy of relevant supply agreements entered by the Petitioner for
supply of solar PV modules with supplier of modules, inverter etc.

(iii) Copies of invoices of all solar modules, inverter etc. imported by the
Petitioner.

(iv) Details of BCD and GST payment challan as well as Bank Statement.

(v) Details of BCD and taxes paid.
(vi) Details of interest cost along with debt.
(vii) Bill of lading for proof of quantity both the master and house bill of
landing.
(viii) Packing list.
(ix) Invoices.
(x) Custom accessed copy of bill of entry.
(xi) Customs out of charge order.

(xii) Marine insurance for sea and island transit.
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(xiii)

(xiv)

(xv)

(xvi)
(xvii)
(xviii)

(xix)

(xx)

(xxi)

Copy of LRs for inland transport from port to project site and E-
way bill.
Practicing Chartered Accountant certificate substantiating and
supporting the claim of the Petitioner for the supply of Solar PV
modules.
Certificate from an Independent Engineer certifying that the
modules that have been imported have actually been installed at
the project.
RFID Details.
Detailed calculation sheet with BCD calculation.
CEIG approvals and supporting documents
Commissioning Certificate stating number of modules installed on
which BCD paid along with completion of transmission network,
works of the line, bays, transmission etc. at connectivity substation.
Details of interest cost along with details of debt.
Documents for GST needs to provide are as under:

(a) Proof of payment under GST.

(b) GST receipt.

(c) Form GSTR - 1.

(d) Form GSTR - 3B (on revenue side).
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(e) GSTR - 2A (on purchase side).
(f) Statuary Auditor Certificate
(g) Copy of GSTR - 1 and GSTR - 3 B of vendors.
(h) Confirmation certificate from vendors.
(i) Relevant extract of GST Returns of vendors for the claim period.
(j) Auditor’s certificate supportive of GST payment made to
vendors and reflecting in the Auditors certificate provided by the
Petitioner to the Respondent.
(k) Detail of increase/ decrease in tax/duties liabilities supported
by Auditor’s certificate regarding GST differential rates on various
items and services and taxes.
(1) Details of components and applicable taxes: Submission of
detail of each component and the tax applicable along with sample
invoices demonstrating the claim for compensation.
22.7. We note that the Petitioner has submitted the following
documents/details on record of the present petition.
(i) Copy of relevant supply agreements entered by the Petitioner for
supply of solar PV modules with supplier of modules, inverter

etc.
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(ii)

(iii)

(iv)

(v)
(vi)
(vii)

(viii)
(ix)
(%)
(xi)
(xii)

(xiii)

Copy of relevant supply agreements entered by the Petitioner for
supply of solar PV modules with supplier of modules, inverter
etc.

Copies of invoices of all solar modules, inverter etc. imported by
the Petitioner.

Details of BCD and GST payment challan as well as Bank
Statement.

Details of BCD and taxes paid.

Details of interest cost along with debt.

Bill of lading for proof of quantity both the master and house bill
of landing.

Packing list.

Invoice.

Custom accessed copy of bill of entry.

Customs out of charge order.

Marine insurance for sea and island transit.

Copy of LRs for inland transport from port to projects site and E-

way bill.
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(xiv)

(xv)

(xvi)
(xvii)
(xviii)

(xix)

(xx)

(xxi)

Practicing Chartered Accountant certificate substantiating and
supporting the claim of the Petitioner for the supply of Solar PV
modules.
Certificate from an Independent Engineer certifying that the
modules that have been imported have actually been installed at
the project.
RFID Details.
Detailed calculation sheet with BCD calculation.
CEIG approvals and supporting documents
Commissioning Certificate stating number of modules installed
on which BCD paid along with completion of transmission
network, works of the line, bays, transmission etc. at connectivity
substation.
Details of interest cost along with details of debt.
Documents for GST needs to provide are as under:

(a) Proof of payment under GST.

(b) GST receipt.

(c) Form GSTR - 1.

(d) Form GSTR - 3B (on revenue side).

(e) GSTR - 2A (on purchase side).
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22.8.

(f) Statuary Auditor Certificate

(g) Copy of GSTR - 1 and GSTR - 3 B of vendors.

(h) Confirmation certificate from vendors.

(i) Relevant extract of GST Returns of vendors for the claim
period.

(j) Auditor’s certificate supportive of GST payment made to
vendors and reflecting in the Auditors certificate provided by
the Petitioner to the Respondent.

(k) Detail of increase/ decrease in tax/duties liabilities
supported by Auditor’s certificate regarding GST differential
rates on various items and services and taxes.

(I) Details of components and applicable taxes: Submission of
detail of each component and the tax applicable along with

sample invoices demonstrating the claim for compensation

After aforesaid submissions of the Petitioner, the Respondent has not
disputed about the above documents and its further submissions.
Hence, we are of view that the Petitioner has complied and provided
aforesaid documents in support of its claim for ‘Change in Law’ events

occurred towards “BCD” and GST by the petitioner to substantiate its
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23.

23.1.

23.2.

23.3.

23.4.

Now, we deal with the issue related to the interest/carrying cost claimed
by the Petitioner on the BCD and GST paid by it and claimed the interest
on such amount.

The Petitioner submitted that as per the provisions of the Bidding
Guidelines, this Commission is required to determine the quantum of
compensation that would restitute the Petitioner to the same financial
position as it would have been had such Change in Law event not
occurred and accordingly adjust the tariff of the Petitioner to that extent.
In order to ensure that the Petitioner is duly restituted for the additional
cost incurred by it on account of increased GST, BCD and other charges
on it, this Commission is required to determine the date from which the
Change in Law event will bcome effective in the present case.

This Commission while determining the date for giving effect to the
Change in Law clause, is requested to place due regard to the costs
incurred by the Petitioner, as carrying cost.

The PPA provides for interest on late payment of [SBI MCR Rate +7%
which come to 14.7% per annum %,] which is the agreed rate between
the parties. In the present case, carrying cost should be allowed having

regard to such rate provided in the PPA.

339



23.5.

23.6.

23.7.

23.8.

23.9.

This Commission is empowered to exercise its discretion to meet the
ends of justice and thus, it is implored upon this Commission to take into
account all relevant factors while exercising its discretion. The interest
cost from the date of payment of the increased amount towards BCD
IGST and SWS on solar inverters and IGST on solar modules etc. up to
the SCOD works out to Rs. 1,16,03,979/-.

The above computation of interest is tentative and that the actual
interest cost allowable to the Petitioner will have to be worked out on
the date of the Order by this Commission.

There is a clear and one to one co-relation between the construction of
the Project, the supplier of goods or services and the invoices raised by
the supplier of goods and services to establish that the additional cost
was incurred on account of the change in law events.

The appropriate carrying costs incurred by the Petitioner from the date
when the costs were incurred till the date when the GST and BCD costs
are finally reimbursed to put Petitioner to the same economic position
as if change in law has not occurred.

Section 34 of the Code of Civil Procedure, 1908 stipulates that the court
may in a decree for the payment of money, order interest at such rate as

the court deems reasonable to be paid on the principal sum adjudged.
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23.10.

23.11.

23.12.

23.13.

23.14.

23.15.

Such interest may be allowed from the date of the suit to the date of
decree in addition to any interest adjudged on such principal sum for
any period prior to restitution of the suit.

The Court may allow further interest at such rate not exceeding 6% per
annum as the court deems reasonable on such principal sum from the
date of decree to the date of payment or such earlier date as the court
thinks fit.

Section 3 of Interest Act, 1978 empowers the court to allow interest in
any proceedings for recovery of any debt or damages or in any
proceeding in which a claim for interest in respect of any debt or
damages already paid is made.

The court may allow such interest at a rate not exceeding the current
rate of interest for whole or part of the following period.

Based on above, the Petitioner submitted that the Commission is
empowered to exercise its discretion to allow the claim of carrying cost
to restitute the Petitioner to original position.

The Commission may consider carrying cost at 8.89% as equivalent to
‘interest on working capital’ as proposed by the Commission in the tariff

order.
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23.16.

23.17.

23.18.

23.19.

23.20.

23.21.

23.22.

The interest cost cannot be considered for computation of
compensation. The PPA in the present case does not have any provision
entitling the Petitioner for any interest cost due to the implications for
the imposition of duty/tax.

There is a specific formula provided under Article 9.2.2 (b) and the
formula therein covers all aspects including any aspect of interest. There
cannot be any further consideration.

The PPA has no provision for restitution principles or restoration to the
same economic position.

There is no provision for carrying cost under the PPA.

The PPA provides for the distribution of risks among both the parties
and in the present case, the parties are well aware that there cannot be
any payment obligation, and the amount does not become due until the
approval of the Commission for the Change in Law and further that the
contract does not provide for any interest or carrying cost or even refer
to restitution.

There is no open-ended provision for relief in the present PPA.

There is no reference to any provision of relief in Article 9.2. Article 9.2.1
is similar to Article 13 in consideration in Appeal No. 210 of 2017 by the

Hon’ble Tribunal wherein the carrying cost was denied.
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23.23.

23.24.

23.25.

23.26.

23.27.

Article 9.2.2 for increase/decrease in tariff of 1 paise/unit for every
increase/decrease of Rs. 2 Lakh per MW in the project cost which shall
be allowed upon submission of proof of payment made by the power
producer towards safeguard duty and /or anti-dumping duty and /or
customs duty to the concerned authority and with due approval of the
Commission is in fact even more specific than the provision in PPA in
consideration under Appeal No. 210 of 2017.

Article 9.1.1 (b) would relate to construction period, there is a specific
formula provided under Article 9.2.2 (b) and the formula therein covers
all aspects including any aspect of interest.

There cannot be any further consideration. The said formula was part of
the bid terms based on which competitive bidding was held and the
Petitioner was selected. The Petitioner was solemnly agreed to the
above mechanism. The PPA does not provide for any additional or other
compensation.

The Petitioner is to be compensated by way of increase in tariff in terms
of the formula specified under the Article 9.2.2 only and not in any other
manner.

When the terms of the PPA are clear and unambiguous the same have to

be applied and there cannot be assumption of any implied terms. There
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23.28.

23.29.

23.30.

cannot be any relief more than what is covered by the terms of the
contract.

We note that the Petitioner has claimed carrying cost on the amount
receivable by it on account of Change in Law, which is opposed by the
Respondent and considered and analyzed by the Commission as under.
As recorded and decided in earlier para of this Order, the project
developer is entitled for change in law due to payment of BCD and IGST
on imported goods etc. and interest/carrying cost payable on the said
amount The said amount claimed by the Petitioner Rs. 48,36,28,657/-
for the solar modules and inverters imported by the Petitioner and IGST
claimed by the Petitioner. The PPA terms for Change in Law provide that
the compensation of incremental cost increase in tariff at the rate of 1
paisa per unit for every increase of Rs. 2 Lakhs per MW.

Itis necessary to refer the relief for change in law provided under Article
9.2 of the PPA which are reproduced below:

9.2  Relief for Change in Law

9.2.1 In case Change in Law on account of 9.1.1(a)above results in the
Power Producer’s costs directly attributable to the Project being
decreased or increased by one percent (1%), of the estimated

revenue from the Electricity for the Contract Year for which such
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adjustment becomes applicable or more, during Operation Period
,the Tariff Payment to the Power Producer shall be appropriately
increased or decreased with due approval of GERC.

9.2.2 In case of Change in Law on account of 9.1.1 (b) above, the Power
Producer shall be allowed an increase/ decrease in tariff of 1
paise/unit for every increase/ decrease of Rs.2 Lakh per MW in the
Project Cost which shall be allowed upon submission of proof of
payment made by the Power Producer towards safequard duty and
/or anti-dumping duty to the concerned Authority and with due
approval of GERC.

9.2.3 The Power Procurer/ GUVNL or the Power Producer, as the case
may be shall provide the other party with a certificate stating that
the adjustment in the Tariff Payment is directly as result of the
Change in Law and shall provide supporting documents to
substantiate the same and such certificate shall correctly reflect
the increase or decrease in costs.

9.2.4 The revised tariff shall be effective from the date of such Change in
Law as approved by GERC, the Parties hereto have caused this
Agreement to be executed by their fully authorized officers, and
copies delivered to each Party, as of the day and year first above

stated.

”

23.31. Article 9.2.1 provides that in case of Change in law resulted in the project
cost being decreased or increased by 1% of the estimated revenue from

the electricity for the contract year for which adjustment become
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applicable or more during operation period the tariff to the power
producer shall be appropriately increased or decreased with approval
of the Commission.

23.32. Article 9.2.2 provides that in case of Change in Law the power producers
shall be allowed an increased or decreased in tariff of 1 paisa per unit
for every increase/decrease of Rs. 2 lakhs per MW in the project cost
which shall be allowed on submission of proof of payment made by the
power producer towards safeguard duty and/or anti-dumping duty to
the concerned authority with approval of the Commission.

23.33. Article 9.2.3 states that power procurer/GUVNL or power producer
shall provide a certificate stating that adjustment in the tariff payment
is directly as a result of Change in law and provide supporting
documents to substantiate the same. Such certificate shall correctly
reflect the increase or decrease in cost.

23.34. Article 9.2.4 states that revised tariff shall be effective from the date of
such change in law approved by the Commission.

23.35. We note that with regard to relief permissible in case of Change in Law,
the power producers i.e. Petitioner and the power procurer, Respondent
have agreed upon the terms and conditions to give effect of Change in

law if any occurred on account of Article 9.1.1 (a) of PPA which provides
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23.36.

23.37.

that any Change in Law due to Change in any law specified in the said
Article if occurred which qualify as Change in Law.

Article 9.2.2 of the PPA shall be by increase/decrease in tariff of 1 paisa
per unit for every increase/decrease of Rs.2 lakhs per MW in the project
cost. Further, it provides that the same shall be allowed on proof of
payment made by the power producer and it is also subject to approval
of the Commission. Thus, the aforesaid Article of the PPA provides for
increase/ decrease in tariff in case of increase/decrease of project cost
as specified above in case of Change in Law. The said provision is silent
on restoration of affected person to the same economic position in case
of change in law event if any occurred. Thus, in the aforesaid PPA neither
the provision for carrying cost nor restitution and restore the affected
party to the same economic position as if no Change in Law has occurred
provided. It also states about increase/ decrease in project cost than
corresponding tariff needs to increase/decrease. Further it states that
revised tariff shall be effective from the date of Change in Law approved
by the Commission.

We note that the PPA executed between the Petitioner and the
Respondent is silent on a provision dealing with restitution principles

of restoration to same economic position. It is necessary to refer the
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Judgement dated 15.09.2022 in Appeal no. 256 of 2019 & allied matters

of Hon’ble APTEL in Case of Parampujya Solar Energy Pvt. Ltd. & Others

Vs. CERC and Others, which is reproduced below:

....... In the present cases, the claim for compensation of SPPDs is

primarily founded not on principles of equity but on the
contractual clause stating that the affected party is entitled to
approach the Commission which shall “provide relief” in
relation to the impact of the change in law event if it has
resulted in “any additional recurring /non-recurring
expenditure”. The purpose of the change in law clause in the
PPAs is to relieve the SPPDs of the additional burden. Since the
impact of the new tax (GST or Safeguard Duty on Imports, as
the case may be) would come from the date of enforcement of
the new laws, the relief intended to be afforded under the
contracts cannot be complete unless the said burden is
allowed to be given a pass through from the date of imposition
of the levy. Unlike the PPA in UHBVNL (supra) wherein the
phraseology of change-in-law provision was exhaustive, the
words “provide relief” in present PPAs are open ended, not
qualified in any manner so as to be given are strictive meaning
in order to treat the date of adjudication of the claim by the
regulatory authority as the effective date or to justify denial
of carrying cost burden for the period anterior thereto. In our
reading, the expression “provide relief” is of widest amplitude

and cannot be read to limit its scope the way the contesting

348



83.

84.

85.

respondents seek to propagate or the way the Central

Commission has determined.

It is in the above context that we accept that the regulatory
powers of the Central Commission ought to have been
properly exercised to do complete justice to the claims for
compensation it having been denied by depriving the SPPDs of
their legitimate expectation of relief vis-a-vis the burden of
carrying cost as well, rendering the dispensation partially

unfair.

There is one more justification for the view we are taking in
the matter and that stems from the provision contained in
Section 70 of Indian Contract Act, 1872 which relates to the

obligation of person enjoying benefit of a non-gratuitous act.

It was pointed out, and there was no denial offered, that the
respondent distribution licensees had been deriving benefit of
non- payment of GST component during the period the claims
of change in law were pending adjudication before the Central
Commission. As noted earlier, it is the burden of the SPPDs to
pay(to the revenue) the new levies from the date(s) of
enforcement of the corresponding laws.

As pointed out by learned counsel for Mahoba, under the PPA
there is an obligation on the part of SPPDs to ensure

“continuance of supply of power throughout the term of
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Agreement”. It is inherent in this that SPD, in order to continue
to supply, must reconfigure or repower the plant, if so
required, by installing additional modules after the COD since
the contractual clause does not create any distinction as to
expenditure pre or post COD, for purposes of change-in-law
compensation. The plea for relief concerning post COD cannot
be rejected, the expenditure incurred being not meant to be
gratuitous, the intent instead being to discharge contractual
responsibilities.

We may quote the following passage from judgment of
Hon’ble Supreme Court in State of West Bengal v. BK Mondal,
AIR 1962 SC 779, in the context of Section 70 of the Indian
Contract Act, 1872:

“It is plain that three conditions must be satisfied before this
section can be invoked. The first condition is that a person
should lawfully do something for another person or deliver
something to him. The second condition is that in doing the
said thing or delivering the said thing he must not intend to
act gratuitously; and the third is that the other person for
whom something is done or to whom something is delivered
must enjoy the benefit thereof When these conditions are
satisfied, imposes upon the latter person, the liability to make
compensation to the former in respect of or to restore, the
thing so done or delivered. In appreciating the scope and effect
of the provisions of this section it would be useful to illustrate

how this section it would operate. If a person delivers
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86.

something to another it would be open to the latter person to
refuse to accept the thing or to return it; in that case S.70
would not come in to operation. Similarly, if a person does
something for another it would be open to the latter person
not to accept what has been done by the former; in that case
again would not apply. In other words, the person said to be
made liable unders.70 always has the option not to accept the
thing or to return it. It is only where he voluntarily accepts the
thing or enjoys the work done that the liability under s. 70
arises. Taking the facts in the case before us, after the
respondent constructed the warehouse, for instance, it was
open to the appellant to refuse to accept the said warehouse
and to have the benefit of it. It could have called upon the
respondent to demolish the said warehouse and take away the
materials used by it in constructing it; but; if the appellant
accepted the said warehouse and used it and enjoyed its
benefit then different considerations come into play and S.70
can be invoked”

The procurers cannot derive undue benefit on this account,
not the least at the cost of the SPPDs who could never
conceivably have intended to discharge their tax burden as a
gratuitous act. Since the burden of carrying cost is a
consequence directly flowing from the change in law event,
the relief in such regard cannot be complete unless this part of

the additional expenditure is also allowed as pass- through.

87. The facts of the case of Mahoba (Appeal no. 427 of 2019) bring
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in the vice of perversity vitiating the impugned order, certain
crucial clauses of the contract having been glossed over.

88. The PPA in the case of Mahoba was signed pursuant to
selection in the wake of RfS issued on 30.01.2018 expressly
referring to certain clauses of TBCB Guidelines provided as

under:

“5.7CHANGE IN LAW

5.7.1In the event a Change in Law results in any adverse financial
loss/gain to the Solar Power Generator then, in order to
ensure that the Solar Power Generator is placed in the same
financial position as it would have been had it not been for the
occurrence of the Change in Law, the Solar Power
Generator/Procurer shall be entitled to compensation by the
other party, as the case may be, subject to the condition that
the quantum and mechanism of compensation payment shall
be determined and shall be effective from such date as may be
decided by the Appropriate Commission.

5.7.2In these Guidelines, the term Change in Law shall refer to the
occurrence of any of the following events after the last date of
bid submission, including(i)the enactment of any new law; or
(ii) an amendment, modification or repeal of an existing law;
or (iii) the requirement to obtain a new consent, permit or
license; or (iv) any modification to the prevailing conditions
prescribed for obtaining an consent permit or license, not

owing to any default to the Solar Power Generator or (v) any
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change in the rate so any Taxes which have a direct effect on
the Project. However, Change in Law shall not include any
change in taxes on corporate income or any change in any

withholding tax on income or dividends.”

89. The guidelines mandated thus:

“6.3 The bidding documents including the RfS and the draft PPA
shall be prepared by the Procurer in consonance with these
Guidelines and the SBDs...”

90. The RfS document dated 30.01.2018, inter alia, declared as
under: “2.0 Ministry of Power has issued “Guidelines for Tariff
Based Competitive Bidding Process for Procurement of Power
from Grid Connected Solar PV Power Projects” vide Gazette
Resolution dated 03.08.2017. These Guidelines have been
issued under the provisions of Section 63 of the Electricity Act,
2003 for long term procurement of electricity by the
‘Procurers’, from grid-connected Solar PV Power Projects,
having size of 5 MW and above, through competitive bidding.
This RfS document has been prepared in line with the above

Guidelines issued by MoP dated 03.08.2017.”

“11.0 This RfS document has been prepared based on the
“Guidelines for Tariff Based Competitive Bidding Process for
Procurement of Power from Grid Connected Solar PV Power
Projects” issued by Ministry of Power vide Gazette Resolution

dated 03.08.2017...”
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91. By extension, the stipulation that the SPPD would be entitled
to be placed in the same financial position as it would have
had it not been for the occurrence of change-in-law” stood
incorporated in the PPA executed in its wake, the guidelines

also having a binding effect [Energy Watchdog (supra)].

n

23.38. As recorded in earlier para, the Petitioner has submitted that it is
entitled for carrying costs on account of Change in Law event in terms
of Article 9 of the PPA as per APTEL judgement dated 15.09.2022 in
Appeal No. 256 of 2019 & Batch (Parampujya Solar Energy Pvt. vs. CERC
&O0rs.).

23.39. Itappears that APTEL judgement dated 15.09.2022 in A.No. 256 of 2019
& Batch (Parampujya Solar Energy Pvt. vs. CERC &Ors.), it was held as
under:

CONCLUSION...

109. The other captioned appeals - Appeal no. 256 of 2019 (Parampujya
Solar Energy Pvt. Ltd &Anr. v. CERC &Ors.), Appeal no. 299 of 2019
(Parampujya Solar Energy Pvt. Ltd. v. CERC &Ors.), Appeal no. 427
0of 2019 (Mahoba Solar (UP) Private Limited v. CERC &Ors.), Appeal
no. 23 of 2022 (Prayatna Developers Pvt. Ltd. v. CERC &Ors.)
Appeal no. 131 of 2022 (Wardha Solar (Maharashtra) Private Ltd.
&Anr. v. CERC & Ors.) and Appeal no. 275 of 2022 (Parampujya
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Solar Energy Pvt. Ltd. &Anr. v. CERC &Ors.) - deserve to be allowed.
We order accordingly directing the Central Electricity Regulatory
Commission to take up the claim cases of the Solar Power Project
Developers herein for further proceedings and for passing
necessary orders consequent to the findings recorded by us in the
preceding parts of this judgment, allowing Change in Law (CIL)
compensation (on account of GST laws and Safeguard Duty on
Imports, as the case may be) from the date(s)of enforcement of the
new taxes for the entire period of its impact, including the period
post Commercial Operation Date of the projects in question, as
indeed towards Operation & Maintenance (0&M) expenses, along

with carrying cost subject, however, to necessary prudence check.”

23.40. The Judgment dated 15.09.2022 of the APTEL in Parampujya Case has
also been challenged before Hon’ble Supreme Court in Civil Appeal No.
8880/2022 in Telangana Northern Power Distribution Company
Limited &Anr. V. Parampujya Solar Energy Pvt. Limited &Ors, and
connected matters and held as under:

“Pending further orders, the Central Electricity Regulatory Commission
(CERC) shall comply with the directions issued in paragraph 109 of the
impugned order dated 15 September 2022 of the Appellate Tribunal for
Electricity. However, the final order of the CERC shall not been forced

pending further orders.
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23.41.

23.42.

23.43.

We note that the Petitioner requires to incur the cost from the date of
payment of BCD and GST/IGST on it to the Authority in terms of Change
in Law occurred to till the date of commissioning of solar power plant of
the Petitioner which is like IDC item as a part of cost of project. In view
of above, we hold that the Petitioner shall be entitled for the
compensation towards additional expenditure on account of Change in
Law event in terms of Article 9 of the PPA. The Petitioner, in the instant
Petition shall be eligible for interest starting from the date when the
actual payments were made to the Respondent till the date of SCOD of
power plant, at the actual rate of interest paid by the Petitioner for
arranging funds (supported by Auditor’s Certificate) or the rate of
interest on working capital/ loan as per applicable Tariff Regulations
prevailing at that time or the late payment surcharge rate as per the PPA,
whichever is the lower.

It is necessary to decide the methodology for compensation due to
change in law in accordance with the provisions of the PPA.

It is apparent that, the Commission has taken a view that in case of
competitive bidding projects it is not possible to ascertain either the
capital structuring (extent of debt and equity) of the projects, or the

actual rate of interest of the debt component or the expected rate of
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23.44.

return on equity. As the actual deployment of capital by way of debt or
equity and their cost in terms of rate of interest or return, respectively,
is unknown, and there is no documentary proof/submission made with
regard to the rate can be taken as the uniform rate of compensation for
the entire expenditure incurred on account of Change in Law. The
compensation for change in law cannot be a source for earning profit,
and therefore, there cannot be any higher rate of return than the
prevailing normative cost of debt.

It is necessary to decide the rate of interest payable on the BCD and GST
paid by the petitioner with the period and add the same as total impact
on project cost, while evaluating the impact of change in law in tariff.
The Petitioner has submitted that the interest be considered at the rate
of 8.89% per Annum or in the alternative, carrying cost at the rate of

LPS as provided in PPA.

23.45. We note that in earlier para of this Order, it is decided that the Basic

Custom Duty and SWS and IGST on it and IGST on solar inverter value
paid by the Petitioner is qualify for Change in Law in this case, while GST
paid on Solar modules and BOS other than inverters of the plant
demanded by the Petitioner as Change in Law is not qualified for

compensation under Change in Law provisions executed between the
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23.46.

parties as per Article 9 of the PPA. Further, we also note that the Basic
Custom Duty, SWS and IGST paid by the Petitioner on import of solar
modules prior to COD of the plant. Thus, the additional cost of Basic
Custom Duty, SWS, and IGST paid by the Petitioner, is qualified for
incremental cost of the solar power plant set up by the Petitioner is
eligible for compensation in terms of Article 9. 2. 2 of the PPA as stated
above while GST on solar modules and BOS other than inverter is not
qualify for Change in Law and relief under Article 9.2 of the PPA. The
incremental cost of the project due to Basic Custom Duty, SWS and IGST
paid on imported modules qualify for reimbursement by the
Respondent as a part of supply of energy by the Petitioner from the date
of COD. Thus, the incremental tariff needs to determine with
consideration of Basic Custom Duty, SWS and IGST paid by the
Petitioner from the date of COD of the plant.

The dispute amongst the parties pertaining to the additional cost of
Basic Custom Duty, SWS as well as GST/IGST amount on the date of COD
attract interest cost or carrying cost on such amount from the date of
COD to the date of this Order as a part of restitution or compensation to
the Petitioner or not. The Petitioner contended that they are eligible for

restitution as a part of compensation with consideration of provision of
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23.47.

the PPA. The Respondent has vehemently opposed the same stating that
the interest /carrying cost on Basic Custom Duty and GST claimed by the
Petitioner is not permissible with consideration of provisions of the PPA
as there is no provision for restitution provided in the PPA.

The language of Article 9.2.2 is clear that in case of change in law
occurred the power producer be allowed an increase or decrease in
tariff of 1 paisa per unit for every increase/ decrease of Rs.2 lakhs/ MW
in the project cost. The aforesaid provisions are silent about to place the
affected party at the same level. As per aforesaid provisions the increase
or decrease in tariff needs to be decided by the Commission in case of
Change in Law if any, occurred as 1 paisa per unit for every increase or
decrease in project cost of Rs. 2 lakhs per MW. Thus, whenever any
project cost increase or decrease on account of Change in Law in that
event the same shall be allowed by way of increase or decrease of the
tariff rate discovered under the competitive bidding process linking
with the increase or decrease cost of the project. Therefore, the
incremental project cost in the present case be permissible by way of
increase in tariff at the rate of 1 paisa per unit for every Rs.2 lakhs per
MW incremental project cost. It is undisputed between the parties that

the SCOD of the plant as per PPA dated 07.01.2022 which was enhanced
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23.48.

23.49.

by the Respondent upto 24.03.2022. The 40.7 MW (AC)/55.24 MW(DC)
of solar power plant was commissioned on 19.03.2022. Thereafter
150.96 MW(AC) / 207 MW (DC) plant was commissioned on 24.03.2022.
Further, the Basic Custom Duty and GST paid by the Petitioner on the
solar modules/ inverters also on different dates. Thus, the period for
which the interest if any, permissible is limited to the date of Basic
Custom Duty and GST paid by the project developer to the date of
commissioning of the plant.

We note that the Petitioner has on account of increase in IGST Rate from
5% to 12% the Petitioner had incurred additional cost of Rs.
39,74,24,118/- on the solar modules and additional cost of Rs.
2,09,80,582 /- on solar inverters The Petitioner also incurred additional
cost on account of increase in cost of balance of plant. Rs.2,26,60,890/-
on the other equipment, over and above the claim of Rs.4,25,63,066/-
towards Basic Customs Duty on inverters and IGST of Rs. 39,74,24,118/-
on solar modules.

The Petitioner through the accompanying Petition seeks a total claim of
Rs.44,10,65,590/- on account of change in law event of increase in GST
rates, in addition to the claim of Rs.4,25,63,066/- towards Basic

Customs Duty on inverters.
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23.50. The Petitioner has claimed Rs. 48,3628,657 /- for the increase in project

cost.

Increase in IGST on Solar Inverters - Rs. 2,09,80,582 /-

Increase in IGST on solar modules (Longi) - Rs.20,25,16,459/-

Increase in IGST on solar modules (Trina) - Rs. 19,49,07,659/-

Increase in IGST on other equipment - Rs. 2,26,60,890/-

Increase in BCD and other on Solar Inverters -Rs. 4,25,63,066/-

23.51. The Petitioner has claimed Rs. 4,25,63,066 for increase in BCD.
o Incremental BCD on a/c of change in BCD = 3,68,51,136/-
o Incremental SWS on a/c of change in BCD = 36,85,113/-

o Incremental IGST on a/c of change in BCD = 20,26,812/-

23.52. As a result of Change in Law events, the Petitioner claimed that it has
incurred total additional expenses of Rs. 48,36,28,657/- on account of
payment of increase in BCD rate from 5 % to 20% on inverter and also
IGST and SWS and incremental IGST paid on solar modules from 5% to
12% and incremental GST on BOS.

23.53. Against the aforesaid claim the Petitioner is entitled for change in law
with regards to incremental BCD as well as IGST on solar inverter as well

as incremental IGST on solar modules which works out as under:
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e Increase in BCD and other on Solar Inverters -Rs. 4,25,63,066/-

e Increase in IGST on Solar Inverters - Rs. 2,09,80,582 /-

Increase in IGST on solar modules (Longi) - Rs.20,25,16,459/-

e Increase in IGST on solar modules (Trina) - Rs. 19,49,07,659/-

The total amount of aforesaid items workout to Rs. 46,09,67,766/-.

23.54. We note that in earlier part of this order, the Commission has decided
that the Change in Law occurred in terms of PPA in the present case with
regard to the Basic Custom Duty paid by the Petitioner on inverter and
on its payment of SWS and IGST. The Commission has also decided that
the Change in law occurred with regard to IGST on Modules imported by
the Petitioner which was 5% on the last date of filing of bid document to
12% by notification dated 30.09.2021 which effective from 01.10.2021
works out to Rs. 39,74,24,118/-

23.55. We also note that the Petitioner is eligible for Change in Law relief for
the solar modules and inverters installed at solar power plant of the
Petitioner worked out to 190 MW only. Accordingly, the Petitioner is
eligible for receiving Basic Custom Duty and IGST and SWS on it which
qualify as change in law as well as IGST on Solar Modules. The issue

emerged before the Commission that the aforesaid amount paid by the
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23.56.

23.57.

23.58.

Petitioner on different dates to the custom department as per the Gol
notifications. The aforesaid claim approved by the Commission in the
present case.

The Petitioner has submitted the documents and details with regard to
import of solar inverters and payment of BCD, SWS and IGST on such
inverters. Similarly, petitioner has paid IGST on Solar modules. The
Petitioner has in support of above submitted Challans and payment
receipts etc. which is not disputed by the Respondent. The details of the
procurement of modules, BOE number, invoice number, rate per watt
peak, quantity of watt peak, value in USD, value in INR., BCD on such
inverters and 10% SWS on BCD, 12% IGST on duty ( BCD + SWS) details
Similarly IGST paid on solar modules.

The Petitioner has also provided the details of the transportation of
materials from port to place of power plant of the Petitioner along with
necessary details like transportation receipts, e-way bill etc.

The dispute between the parties is pertaining to carrying cost/interest
on it, whether payable by the Respondent or not and if it is payable what
is rate of it. We note that the PPA executed between the parties is silent
on the aforesaid issue. Further, it is also noted that there is no restitution

clause in the said PPA. We also note that the Petitioner has relied upon
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23.59.

the decision of Hon’ble APTEL as referred above and prayed for grant of
interest/carrying cost on the Basic Custom Duty and GST /IGST paid by
the Petitioner. We note that the Hon’ble APTEL in Appeal No.256/2019
upheld for payment of carrying cost/ interest on the dues amount on
account of change in law if any occurred in terms of the PPA, though
there is no restitution clause. We also note that the said Judgement is
under challenge before the Hon’ble Supreme Court of India, wherein it
is decided that the payment is subject to final decision in the Civil Appeal
before the Hon’ble Supreme Court as referred above.

We note that the interest payable on the amount of Rs. 47,25,71,745/-
paid by the Petitioner towards Basic Custom Duty and GST/IGST should
be as per the provision of PPA to compensate the affected party for time
value of money. Article 6.3 of the PPA reads for Late Payment Structure
which reads as follows:

“6.3 Late Payment

For payment of Monthly bill by GUVNL, if paid after Due Date of Payment, a
late Payment charge shall be payable by GUVNL to the Power Producer at the
rate of seven (7) percent in excess of the SBI 1 year Marginal Cost of Funds
Based Lending Rate (MCLR) per annum / any replacement thereof by SBI, on
the amount of outstanding payment, calculated on a week or part thereof

basis viz.
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(SBI MCLR rate + 7%)
= per week or part thereof.
52”

23.60. We note that Petitioner has claimed interest as 8.89% on the aforesaid
amount, however, no documentary evidence submitted. We also note
that as per the provision of LPS contained in Article 6.3 of the PPA, late
Payment charge at the rate of seven (7) percent in excess of the SBI 1
year Marginal Cost of Funds Based Lending Rate (MCLR) per annum
which come out. The SBI Marginal Cost Lending Rates for the Period of

August 2020 is collected from the SBI website as under.
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Effective SBlI MCLR - Interest Rate (%)
Date ON ™ 3M &M 1Y 2y 3y
15.05.2022 6.85 6.85 6.85 7.15 72 7.4 7.5
15.04.2022 6.75 6.75 6.75 7.05 71 73 7.4
15.03.2022 6.65 6.65 6.65 6.95 7 7.2 7.3
15.02.2022 6.65 6.65 6.65 6.95 7 T 73
15.01.2022 6.65 6.65 6.65 6.95 7 72 7.3
15.12.2021 6.65 6.65 6.65 6.95 7 7.2 7.3
15.11.2021 6.65 6.65 6.65 6.95 7 7 73
15.10.2021 6.65 6.65 6.65 6.95 7 7.2 7.3
15.09.2021 6.65 6.65 6.65 6.95 7 72 7.3
15.08.2021 6.65 6.65 6.65 6.95 7 TP 73
15.07.2021 6.65 6.65 6.65 6.95 7 TP 7.3
15.06.2021 6.65 6.65 6.65 6.95 7 T 7.3
15.05.2021 6.65 6.65 6.65 6.95 7 75 7.3
15.04.2021 6.65 6.65 6.65 6.95 7 T2 7.3
10.04.2021 6.65 6.65 6.65 6.95 7 7 i 73
10.03.2021 6.65 6.65 5.65 €.95 7 7 73
10.02.2021 6.65 5.€5 6.65 £.95 7 7.2 7.3
10.01.2021 6.65 €.65 6.65 6.25 7 7.2 73
10.12.2020 6.65 6.65 6.65 6.95 7 T2 73
10.11.2020 6.65 6.65 6.65 6.95 7 T 73
10.10.2020 6.65 6.65 6.65 6.95 7 7 7 73
10.09.2020 6.65 6.65 6.65 6.95 7 T2 73
10.08.2020 .65 6.65 6.65 6.95 7 7 5 73
10.07.2020 5.65 6.65 6.65 6.95 7 7.2 73
10.06.2020 6.7 6.7 6.75 £.95 7 7.2 73
10.05.2020 €.95 6.95 7 72 7.25 7.45 7.55

23.61. Considering the above and as per the provisions of GERC MYT
Regulations, 2016, it is provided that the interest be allowed to the
generator/ licensee on loan at the rate of SBI MCLR plus 200 points.
Hence, we decide to allow the interest at the rate of 8.89% on the Basic
Custom duty, SWS, IGST paid by the petitioner to the authorities for the
period from payment made by the Petitioner to the authorities to the
date of SCOD achieved by the petitioner project. The details of BCD, SWS,

IGST and IGST on BCD plus IGST and interest payable from the date of
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23.62.

23.63.

the aforesaid amount paid by the Petitioner to the date of SCOD of the
Petitioner plant is tabulated and kept as Annexure - 1 with this Order.
Based on above, it is clear that the petitioner is entitled for the interest
on the amount of BCD, SWS and IGST paid by it to the authorities. The
period for interest is limited to actual payment by the petitioner to the
concerned authorities to the date of SCOD of the plant which works out
to 12.44 paisa per kWh and interest amount worked out to 1 paisa per
kWh. Thus, the total impact of change in law is 12.44 paisa per kWh
including and interest of 1 paisa per kWh. Total impact in tariff is of
12.44 paisa/kWh due to change in law. Thus, the impact of interest on
incremental cost is 12 paisa per unit eligible by the Petitioner.

We also note that the Petitioner has stated that the incremental cost be
allowed as 1 paise for increase cost of Rs. 2 lacs. There is no fractional
cost is permitted as per the PPA,, like in case of increase in cost as 3 lacs
which has impact on calculation works out to 1.5 paise is not
permissible. [t is necessary to refer the Bid documents in which the tariff

formula provided as under:

4.3.3 Shortlisted bidders for Reverse Auction will be able to login

into https://www.bharat-electronictender.com for reverse auction

15 minutes before the start time of reverse auction.
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iii)

During 15 minutes prior to start of reverse auction process, the

respective tariff along with the total project capacity of the

bidder shall be displayed on its window.

The minimum decrement value for tariff shall be 0.01 per kWh.

The bidder can mention its revised tariff which has to be at

least 01 (one) paisa less than its current tariff.

Bidders can only quote any value lower than their previous

quoted tariff taking into consideration of the minimum

decrement value mentioned in previous Section. However, at

any stage, increase in tariff will not be permissible. Bidders can

improve their ranking by quoting the tariff lower than their

last quoted tariff.

During Reverse Auction, the bidder shall not have the option of

changing the total project capacity while quoting tariff during

reverse auction.

In the bidder's bidding window, the following information can

be viewed by the bidder:

1. Its tariff as their initial start price and there after last
quoted tariff along with project capacity for which the

bidder is qualified:
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vi)

2. The list of all the bidders with their following details:

Pseudo Identity, last quoted tariff and project capacity

The initial auction period will be of 30 (thirty) minutes with a
provision of auto extension by 5 (five) minutes from the
scheduled/ extended closing time. Such auto extension shall be
effected if by way of reduction in tariff, a Bidder causes a
change in its zonal placement at that instant. The zones' are
as defined below:

(a)Green Zone: This zone consists of the Bidders who may be
allocated their full quoted Project capacity if the auction is
closed at that instant.

(b) Yellow Zone: This zone consists of the Bidders who may be
allocated a part of their full quoted Project capacity if the
auction is closed at that instant.

(c) Red Zone: This zone consists of the Bidders who will not be
awarded their quoted Project capacity if the auction is

closed at that instant.
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If no such change as described above is effected during the last
5 minutes of auction period or extended auction period, then

the reverse auction process will automatically get closed.

23.64. Accordingly, while deciding the tariff in competitive bidding the tariff is

24.

24.1.

considered upto 1 paise (Rs. 0.01 per kWh) decimal as stated in RfS.
Further, Article 9.2.2 of the PPA also state that incremental price/
decrease in price for differential amount of compensation as 1 paise per
Rs.2,00,000 differential cost in the cost of project of the petitioner.
Accordingly, when the tariff under Change in Law required to allow at
the time the same needs to be allowed in same manner as decided while
selection of successful bidder in the bidding process. Considering the
above, the contention of the Respondent seems correct and the same is
accepted.

Whether the Petitioner is eligible to claim change in law limited to 190
MW AC solar modules or 191.66 MW AC? What is the project size of the
Petitioner.

The Petitioner has submitted that the claim of the Petitioner is in

accordance with provision of PPA wherein it is provided that installed
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24.2.

24.3.

24.4.

capacity of the plant is + 5% in the installed capacity/generation over
and above contracted capacity of 190 MW. The Petitioner has relied
upon definition of contracted capacity and installed capacity defined in
the PPA. The Petitioner has also submitted that it has provided a
certificate issued by the GEDA for installed capacity of 191.66 MW on
record along with the Petition. Further, as per CA certificate and
certificate issued by independent Chartered Engineer the project size of
the petitioner is 191.66 MW (AC).

Per contra the Respondent contended that, as per terms of the PPA the
project size of the Petitioner is 190 MW (AC) however, the Petitioner has
claimed change in law in terms of PPA for project size of 191.66 MW
(AC).

The Respondent has also submitted that the Petitioner has claimed
191.66 MW (AC) / 262.24 MW (DC) capacity of the plant is required to
reduce to 190 MW (AC). It is further submitted that the claim of the
Petitioner be restricted to 190 MW (AC) capacity as per terms of PPA.
We have considered the submissions made by the parties. We note that
itis necessary to refer the definition of Contracted capacity and Installed
capacity stated in the PPA which is reproduced hereunder.

“Article 1: Definition
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1.1 For all purpose of this Agreement, the following words and
expressions shall have the respective meanings set forth below:

Contracted Capacity” shall mean 190 MW AC contracted with

GUVNL for supply by the Power Producer at the Delivery Point
from the Solar Power Project. It is to clarify that in any 15-minute
time block during the entire term of the PPA, the injected power
shall not exceed the Contracted AC Capacity plus 5% as well as
the inverter capacity shall not exceed Contracted AC Capacity
plus 5%.
The contracted capacity defined in PPA means 190 MW (AC)
solar power project supplying power at delivery point from the
solar power projects. It is also clarified that in 15 minutes times
block during the entire term of PPA the injected power shall not
exceed the Contracted AC Capacity plus 5% as well as the
inverter capacity shall not exceed Contracted AC Capacity plus
5%.
The Installed capacity defined in the PPA is as under:
"Installed Capacity" shall mean the capacity of the Project the

generating terminal(s) and may be within +5% of Contracted
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24.5.

24.6.

Capacity, provided that necessary evacuation consent shall have to

be arranged from GETCO/CTU."

The Installed capacity mean the capacity of the project the

generating terminal(s) may be within +5% of contracted

capacity provided that necessary evacuation consent to be

arranged by GETCO/CTU.
Considering the above, the contracted capacity of the plant is 190 MW
(AC). However, it permits + 5% capacity injection of power from the
plant in 15 minutes time block. Further, the installed capacity permit +
5% of the contracted capacity to the Petitioner with necessary
evacuation facility. The 5% of 190 MW (AC) works out to 9.5 MW (AC).
Thus + 5% of contracted capacity in the present case comes in the range
of 180.5 MW (AC) to 199.5 MW (AC). Thus, the Project is in accordance
with the Contracted Capacity (AC) allowed in terms of the PPA, the
Petitioner is entitled to seek the Change in Law compensation towards
its installed capacity namely 191.66 MW capacity in the present petition.
In view of definition of “Installed Capacity” and “Contracted Capacity”
specified in the PPA it is clear that the Project Developer is eligible to set
up and commission projectin + 5% of Contracted Capacity which in this

case is 190 MW (AC) works out 9.5 MW. Thus, the petitioner who is

373



24.7.

25.

25.1.

25.2.

power producer is entitled to install and commission solar power
project of 180.5 MW (AC) (190 MW (AC)- 9.5 MW (AC)) to 199.5 MW
(AC) (190 MW (AC) + 9.5 MW (AC)). Thus, the contention of the
Respondent that the petitioner is not entitled to install solar power
project of 191.66 MW (AC) is not correct and rejected.

Considering the above, it is clear that the Petitioner has commissioned
solar power project of 191.66 MW (AC)/262.24 MW (DC) capacity on
different dates as stated above and also placed on record the Certificate
of commissioning. Hence, the contention of the Respondent that the
petitioner has not submitted the relevant documents is not correct and

valid.

Whether the Petitioner has provided necessary Certificate of GEDA
proving its claim for change in law for 190 MW AC/ 191.66 MW AC

modules?

We note that the Petitioner has submitted (I) GEDA Certificate dated
31.03.2022 for 40.7 MW (AC)/ 55. 24 MW (DC) (II) GEDA Certificate
dated 31.03.2022 for 150.96 MW (AC)/ 207 MW (DC).
The aforesaid GEDA certificates are reproduced below:
(a) GEDA certificate dated 31.03.2022 for 40.7 MW (AC)/ 55. 24 MW

(DC) isreproduced below:
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o

GEDA
Yol Q1% [Asta Al

Gujarat Energy Development Agency
A Government of Gujarat Organisation
BY RPAD

GEDA/SOL-212/2022/03/0W/137 Date: March 31, 2022
CERTIFICATE OF COMMISSIONING
This is to certify that M/s. Juniper Green Three Pvt. Ltd., F-9, First Floor,

Manish Plaza-1, Plot No.7, MLU, Sector-10, Dwarka, Dist.-New Delhi has
installed and commissioned 40.7 MW{AC) / 55.24 MW(DC) capacity Solar
Power Plant at Village- Dumali, Ta- Bavla, Dist.- Ahmedabad on 19-03-2022

along with the associated equipment as per following details.

GEDA Registration No. GMSPVINDGEDA23112021-212
Capacity of Solar Power Project 40.7 MW (AC)/55.24 MW (DC)
SPV Modules-Type/Make Mono- PERC Bifacial/ Trina Solar
Nos. of Photovoltaic Modules/Rating | 31824/540 Wp, 69844/545 WP
Inverters Type/make String/Huawei

Nos. of Inverter / Rating 220/185 kW

ABT Meter- Make/Serial No. Secure/GJ] 4982 A

Name of Substation 66 KV GETCO S/s Kesardi

The commissioning of the Ground Mounted Solar PV system has been carried

out; the ABT meter has been installed.

For Gujarat Energy Development Agency
S/d.
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(Hitesh Mehta)

Asst. Project Executive

The aforesaid certificate dated 31.03.2022 issued by GEDA certified
that the Petitioner has commissioned 40.7 MW (AC)/ 55. 24 MW
capacity of solar power project on 19.03.2022.

(b) GEDA certificate dated 31.03.2022 for 150.96 MW{AC)/ 207

MW/(DC) is reproduced below:

o

GEDA
Yreld Q% [Asia Ax]

Gujarat Energy Development Agency
A Government of Gujarat Organisation
BY RPAD

GEDA/SOL-213/2022/03/0W/138 Date: March 31, 2022

CERTIFICATE OF COMMISSIONING

This is to certify that M/s. Juniper Green Three Pvt. Ltd., F-9, First Floor,
Manish Plaza-1, Plot No.7, MLU, Sector-10, Dwarka, Dist.-New Delhi has
installed and commissioned 150.96 MW{AC)/ 207 MW(DC) capacity Solar
Power Plant at Village- Bhalgambda, Choraniya, Ghaghosar, Jakhan & Mota
Timbla, Ta- Limbdi, Dist.- Surendranagar on 24-03-2022 along with the

associated equipment as per following details.

GEDA Registration No. GMSPVINDGEDAZ23112021-213
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Capacity of Solar Power Project 150.96 MW (AC)/207 MW (DC)

SPV Modules-Type/Make MonoPERC Bifacial/ Longi Solar &

Trina Solar

Nos. of Photovoltaic Modules/Rating | 207648/535 Wp, 49952/540 Wp &
39312/540, 87696/545 Wp

Inverters Type/make String/Huawei

Nos. of Inverter / Rating 816/185 kw

ABT Meter- Make/Serial No. Secure/G] 5293 A, G] 5294 A

Name of Substation 400 kV GETCO Substation, Chorania

The commissioning of the Ground Mounted Solar PV System has been carried

out; the ABT meter has been installed.

For Gujarat Energy Development Agency
S/d.
(Hitesh Mehta)

Asst. Project Executive

The aforesaid certificate dated 31.03.2022 issued by GEDA certified
that the Petitioner has commissioned 150.96 MW{AC)/ 207 MW(DC)
capacity of solar power project on 24.03.2022.
25.3. From the above, it transpires that the petitioner has provided the
certificate for commissioning of the solar project of different capacity on

different commissioned on dates as stated below:
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26.

26.1.

(i) GEDA certificate dated 31.03.2022, installed and commissioned
40.7 MW (AC)/ 55. 24 MW capacity solar power plant on
19.03.2022.

(i) GEDA certificate dated 31.03.2022, installed and commissioned
150.96 MW{AC)/ 207 MW(DC) capacity solar power plant on
24.03.2022.

Now, we deal with the issues whether the Petitioner has submitted

certificate of practicing Chartered Accountant and Chartered Engineer

substantiating and supporting their claim? Whether Chartered

Accountant certificate requires mentioning of FOB value, Rate of

Exchange notified by CBIC, FOB value as per customs, etc.? Whether the

CA certificate does not refer to change in law not that is directly as result

of change in law? Whether the CA certificate does not correctly reflect

the increase in costs?

The Petitioner submitted that they have submitted the following

documents in support of the claim for Change in Law:

(i) Commissioning Certificate issued by GEDA.
(ii) Certificate issued by Chartered Accountant.

(iii) Certificate issued by Chartered Engineer.
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26.2.

26.3.

26.4.

26.5.

26.6.

26.7.

The Petitioner has also submitted that they have provided all other
details with regard to claim of Change in Law as directed by the
Commission vide its daily Order dated. 07.08.2024.

The Certificate issued by the Statutory Auditor is filed in the same
format as acceptable and approved by this Commission. A CA’s
certificate in the same format and similar contents was submitted in
Petition No. 1941 of 2021, which was duly accepted by this Commission.
The FOB Value, and Rate of Exchange can also be found in the Bill of
Entries submitted by the Petitioner.

The Commission may consider the aforesaid certificates and pass
appropriate order.

The Respondent submitted that the Petitioner is required to submit the
certificate of practicing Chartered Accountant substantiating and
supporting their claim regarding change in law, if any is to be
considered.

The Certificate should contain text stating that the adjustment in the
Tariff Payment is directly as a result of the Change in Law and that the
Certificate correctly reflects the increase or decrease in costs as per

Article 9.2.3 of the PPA. There is no such statement in CA Certificate.
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26.8.

26.9.

26.10.

26.11.

26.12.

26.13.

Without the same, there cannot be any consideration of any claim of
relief of change in law.

The change in law does not include various aspects considered in the
calculation.

The CA Certificate statement 1 has not disclosed FOB value, Rate of
Exchange notified by CBIC, FOB value as per Customs, impact of tariff
per MW.

The Respondent stated that there is mismatch of modules, the Petitioner
has considered spares which cannot be done.

As per Commercial invoices in affidavit dated 23.09.2024, the number
of modules of M/s Trina Solar Energy Development PTE. Ltd. is 230434
and number of modules of M/s Longi Solar Technology Co. Ltd. is
258808 and total No. of modules is 489242.

As per Chartered Accountant Certificate dated 22.12.2022, the modules
of M/s Trina Solar Energy Development PTE. Ltd. is 230434 and
modules of M/s Longi Solar Technology Co. Ltd. is 258808 and total
number of modules is 489242.

The Chartered Engineer refers to the number of modules of M/s Trina

Solar Energy Development PTE Ltd. is 230434 including spare modules
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26.14.

26.15.

26.16.

of 1758 and no. of modules of M/s Longi Solar technology Co. Ltd. is
258808 including spare modules of 1208.

The total installed modules (excluding spares) are 4,86,276. Similarly,
CEIG and GEDA Certificate refers to number of modules of M/s Trina
Solar Energy Development PTE. Ltd. is 228676 and no. of modules of
M/s LONGi Solar Technology Co. Ltd. is 257600 and the total number of
modules is 486276.

The compensation for change in law claim is only to the extent of the
plant and machines which are installed and commissioned by the
Commissioning date with which the Petitioner commences the supply of
power. It cannot extend to any plant or machines installed or
commissioned or added subsequent to the Commissioning Date or any
equipment not actually installed and put to use. There cannot be any
inclusion of spares etc.

As per the Engineer Certificate the number of solar inverters is 1036 and
spare 21. The spares cannot be considered. The Petitioner has
considered 1057 number of inverters which cannot be considered. In
terms of the CA Certificate and commercial invoices, the total number of

solar inverters is 1057.This has to be reduced.
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26.17. We note that the Respondent has contended that the Petitioner has not
provided certain details /documents in support of its claim reflected in
the Certificate issued by the Chartered Accountant and Chartered
Engineer. It is necessary to refer following certificates which are
relevant in this case, issued by different authorities such as Chartered
Accountant and Chartered Engineer.

26.18. The certificate issued by the Chartered Accountantis reproduced below:

Walker Chandiok & Co LLP
Walker Chandiok & Co LLP
21st  Floor, DLF Square
Jacaranda Marg, DLF Phase 11
Gurugram-122 002 India

T+91 124 462 8090

F+91 124 462 8001
Independent Auditor's Certificate on Statement of differential amount of
Integrated Goods and Services Tax ('GST') and Basic Custom Duty ("BCD")
paid by Juniper Green Three Private Limited ('JGTPL’) due to change in law

related to 190 MW Solar Power Project in Gujarat

To
The Board of Directors.
Juniper Green Three Private Limited

382



F-9, First floor, Manish Plaza -1, Plot No. 7 MLU, Sector-10, Dwarka, New
Delhi-110075

Dear Sirs,

1. This certificate is issued in accordance with the terms of our engagement
letter dated 23 August 2024 with Juniper Green Energy Private Limited
(hereinafter the Company’).

2. The accompanying Statement I containing the differential amount of
Integrated Goods and Services Tax (IGST) paid by the Company during
the period 18 October 2021 to 16 March 2022 on purchase of imported
solar modules, Statement Il containing the differential amount of IGST,
Social Welfare Surcharge ('SWS") and Basic Custom Duty ('BCD’) paid by
the Company on 10 December 2021 on purchase of solar inverters,
Statement Ill (a) containing the differential amount of IGST paid on
purchase of imported robotic system by the Company from 21 April 2022
to 07 June 2022 and Statement I11 (b) containing the differential amount
of IGST paid on other project materials purchased by the Company from
21 October 2021 to 23 February 2022 and related to 190 MW Solar
Power Project in Gujarat ('Project’) comprising of 150 MW located at
village - Bhalgambda, Ta-Limbdi, Dist.- Surrendranagar, Gujarat and 40

MVV located at village - Dumali, Ta-Bavia, Dist- Ahmedabad, Gujarat
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(Statement I, I, 1l (a) and IIl (b)) collectively referred to as
"Statements”) pursuant to the Power Purchase Agreement dated 8 July
2020 executed with Gujarat Urja Vikas Nigam Limited (PPA), has been
prepared by the Company's management, for the purpose of submission,
along with this certificate to Gujarat Electricity Regulatory Commission
(GERC) pursuant to their Order dated 07 August 2024 (GERC Order) for
claiming the differential 1GST, SWS and BCD paid on purchase of
imported solar modules, inverters and other project materials as a
'‘Change in law' event as per the PPA, In response to Petition No. 2063 of
2022 along with L.A. No. 32 of 2022, filed by the Company. We have
initiated the Statement for identification purposes only

Management's Responsibility for the Statements

The preparation of the Statements, including the preparation and
maintenance of all accounting and other relevant supporting records
and documents, is solely the responsibility of the management of the
Company. This responsibility includes the design, implementation and
maintenance of internal control relevant to the preparation and
presentation of the Statement and applying an appropriate basis of
preparation, and making estimates that are reasonable in the

Circumstances.
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4. The management is also responsible for ensuring that the Company
complies with the requirements of the GERC Order and provides all
relevant information to GERC.

Auditor's Responsibility.

5. Pursuant to the requirements of GERC order dated 7 August 2024, our
responsibility is to express a limited assurance in the form of a conclusion
as to whether anything has come to our attention which causes us to
believe that the following particulars mentioned in the Statements
related to differential IGST and BCD paid by the Company for the Project,
are not fairly stated:

a) The Company has incurred Rs. 397,424,117 towards differential IGST
on import of solar modules on account of change in IGST rate from
5% to 12% vide notification no. 8/2021 dated 30 September 2021
issued by Department of Revenue, Ministry of Finance, Government of
India,

b) The Company has incurred Rs. 42,563,062 comprising differential
BCD amounting to Rs. 36,851,136 on account of change in BCD rate
from 5% to 20% vide notification no. 3 of 2021 and Notification No.
07 of 2021 dated 1 February 2021 issued by Department of Revenue,

Ministry of Finance, Government of India, differential SWS thereon
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amounting to Rs. 3,685,113 and differential IGST thereon amounting
to Rs. 2,026,812 on import of solar inverters;

c¢) The Company has incurred Rs. 20,980,580 towards differential IGST
on import of solar inverters on account of change in IGST rate from
5% to 12%;

d) The Company has incurred Rs. 17,232,688 towards differential IGST
on purchase of other materials on account of change in IGST rate
from 5% to 12%;

e) The Company has incurred Rs. 5,428,203 towards differential IGST on
purchase of robotic systems on account of change in IGST rate from
5% to 12%;

f) The Company has not availed any input tax credit or recorded any
tax reversal against bill of entries/Invoices as mentioned in the
Statement;

g) Based on the customs challans, invoices, bill of entries and bank
statements of the Company, IGST, SWS and BCD thereon as
mentioned in the Statement had been paid by the Company;

h) Imported solar modules having assessable value amounting to Rs.
5,677,487,413, inverters having assessable value amounting to Rs.

245,574,240, robotic system having invoice value Rs. 86,851,233 and
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other project related material having invoice value amounting to Rs.
275,833,860 on which differential BCD, SWS and IGST is proposed to
be claimed by the Company, were used and have been capitalized in
the books, which are traceable from the audited financial statements
fortheyear ended 31 March 2023 and 31 March 2022 and underlying
books of accounts including property, plant and equipment schedule,
capital work in progress schedule and related general ledgers for
above mentioned period provided to us by the management. The
commissioning date of the project is traceable from the project
commissioning certificate dated 31 March 2022 issued by Gujarat
Energy Development Agency (GEDA);

i) The Statements with details of BCD, SWS and IGST are also
arithmetically accurate.

6. We conducted our examination, on a test check basis, of the Statements
in accordance with the Guidance Note on Reports or Certificates for
Special Purposes (Revised 2016) (Guidance Note'), issued by the ICAL.
The Guidance Note requires that we comply with the ethical
requirements of the Code of Ethics issued by ICAL

7. We have complied with the relevant applicable requirements of the

Standard on Quality Control (SQC) 1, Quality Control for Firms that
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Perform Audits and Reviews of Historical Financial Information, and

Other Assurance and Related Services Engagements, issued by the ICAL

. The procedures performed in a limited assurance engagement vary in

nature and timing from, and are less in extent than for, a reasonable

assurance engagement, and consequently, the level of assurance
obtained in a limited assurance engagement is substantially lower than
the assurance that would have been obtained had a reasonable
assurance engagement been performed. The procedures selected depend
on the auditor’s judgment, including the assessment of areas where a
material misstatement of the subject matter information is likely to arise.
We have performed following procedures in relation to the Statement-

a) Obtained Form GSTR 1, GSTR 3B and GSTR 9 (collectively referred as
GSTRs) filed by the Company for the years ended 31 March 2022 and
31 March 2023.

b) Obtained invoice copies for purchase of imported solar modules,
inverters, robotic system and other project related materials related
to the IGST paid;

c) Obtained relevant bill of entries/ bank statements/ customs challans
relating to the imported solar modules, inverters and other project

related materials as specified in (b) above;
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d) Obtained the computation of amount of BCD, SWS and IGST thereon
paid by the Company and traced the same from the respective invoices,
bill of entries, customs challans, bank statements obtained as above;

e) Verified the arithmetical accuracy and correctness of the amount of
BCD and IGST as mentioned in the Statements;

f) Obtained books of accounts and audited financial statements for the
year ended 31 March 2023 and 31 March 2022 and unaudited
financial information for the period from 01 April 2023 to 07 August
2024;

g) Obtained project commissioning certificate dated 31 March 2022
issued by GEDA related to the Project, from the management;

h) Traced the capitalization of imported solar modules, inverters, robotic
system and other project related materials amounting to Rs.
6,285,846,746 on which differential BCD, SWS and IGST had been paid,
from the audited financial statements for the year ended 31 March
2022 and 31 March 2023 and underlying books of accounts including
property, plant and equipment schedule, capital work in progress
schedule and related general ledgers for above mentioned period
provided to us by the management as above and traced the

commissioning date of the project from the project commissioning
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certificate dated 31 March 2022 to confirm that aforesaid solar
modules were capitalized in the books.

i) Inspected books of account and GSTRs as obtained above to confirm
that no GST input tax credit has been availed in respect of IGST paid
against the purchase of solar modules, inverters and other project
related materials as set forth in the Statements;

Jj) Obtained necessary representations from the management of the
Company.

9. The financial statements of the Company for the years ended 31 March
2023 and 31 March 2022, referred to in paragraph 5(h) above have been
audited by the predecessor auditors, M/s S.R. Batliboi & Co LLP, who have
expressed unmodified audit opinions vide their audit reports dated 06
September 2023 and 23 August 2022, respectively. The audits of these
financial statements were conducted in accordance with the Standards
on Auditing specified under Section 143(10) of the Companies Act, 2013
and other applicable authoritative pronouncements issued by the
Institute of Chartered Accountants of India (the 'ICAl"). Those Standards
require that the auditor plans and performs the audit to obtain
reasonable assurance about whether the financial statements are free of

material misstatement
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10.The unaudited financial information for the period from 01 April 2023 to
07 August 2024, referred to in paragraph 8(f) above is based on
management certified financial information that has not been subjected
to either audit or review.
Conclusion
11.Based on our examination as above, evidence obtained, and the
information and explanations, along with the representations provided
by the management, nothing has come to our attention which causes us
to believe that the following particulars mentioned in the Statement
related to the IGST and BCD paid by the Company for the Project, are not
fairly stated:
a) The Company has incurred Rs. 397,424,117 towards differential IGST
on import of solar modules on account of change in IGST rate from
5% to 12% vide notification no. 8/2021 dated 30 September 2021
issued by Department of Revenue, Ministry of Finance, Government of
India;
b) The Company has incurred Rs. 42,563,062 comprising differential
BCD amounting to Rs. 36,851,136 on account of change in BCD rate
from 5% to 20% vide notification no. 3 of 2021 and Notification No.

07 of 2021 dated 1 February 2021 issued by Department of Revenue,
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d)

g)

h)

Ministry of Finance, Government of India, differential SWS thereon
amounting to Rs. 3,685,113 and differential IGST thereon amounting
to Rs. 2,026,812 on import of solar inverters;

The Company has incurred Rs. 20,980,560 towards differential IGST
on import of solar inverters on account of change in IGST rate from
5% to 12%;

The Company has incurred Rs. 17,232,688 towards differential IGST
on purchase of other materials company on account of change in
IGST rate from 5% to 12%;

The Company has incurred Rs. 5,428,203 towards differential IGST on
purchase of robotic systems on account of change in IGST rate from
5% to 12%;

The Company has not availed any input tax credit or recorded any
tax reversal against bill of entries/invoices as mentioned in the
Statement,

Based on the customs challans, invoices, bill of entries and bank
statements of the Company, IGST and BCD thereon as mentioned in
the Statement had been paid by the Company;

Imported solar modules having assessable value amounting to Rs.

5,677,487,413, inverters having assessable value amounting to Rs.
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245,674,240, robotic system having invoice value Rs. 86,851,233 and
other project related materials having invoice value amounting to Rs.
275,833,860 on which differential BCD, SWS and IGST is claimed by
the Company, were used and have been capitalized in the books,
which are traceable from the audited financial statements for the
year ended 31 March 2023 and 31 March 2022 and underlying books
of accounts including property, plant and equipment schedule,
capital work in progress schedule and related general ledgers for
above mentioned period provided to us by the management. The
commissioning date of the project is traceable from the project
commissioning certificate dated 31 March 2022 issued by Gujarat
Energy Development Agency (GEDA);

i) The Statements with details of BCD, SWS and IGST are also
arithmetically accurate.

Other matter

12.The financial statements for the year ended 31 March 2023 and 31 March

2022 have been audited by S.R Batliboi & Co LLP, who have expressed an

unmodified opinion vide their audit report dated 6 September 2023 and

23 August 2022 respectively and whose reports have been furnished to

us by the management and which has been relied upon by us for the
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purpose of our examination. Our opinion is not modified in respect of this

matter.

Restriction on distribution or use

13. Our work was performed solely to assist you in meeting your
responsibilities in relation to your compliance with the GERC Order. Our
obligations in respect of this certificate are entirely separate from, and
our responsibility and liability is in no way changed by, any other role we
may have as statutory auditors of the Company or otherwise. Nothing in
this certificate, nor anything said or done in the course of or in connection
with the services that are the subject of this certificate, will extend any
duty of care we may have in our capacity as statutory auditors of the
Company.

14.The certificate is addressed to and provided to the Board of Directors of
the Company solely for the purpose of submission to GERC in relation to
the GERC Order, and should not be used, referred to or distributed for any
other purpose or to any other party without our prior written consent.
Accordingly, we do not accept or assume any liability or any duty of care

for any other purpose or to any other party to whom this certificate is
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shown or into whose hands it may come without our prior consent in
writing.

For Walker Chandiok & Co LLP

Chartered Accountants

Firm Registration No: 001076 N/N500013

S/d.

Deepak Mittal

Partner
Membership No.: 503843
UDIN: 24503843BKFASC5945
Place: Gurugram
Date: 13 September 2024
26.19. Now, we refer to certificate issued by the Chartered Engineer reads as

under:

Sher Singh AMIE

Chartered Engineer,

Accredited by Ministry of New & Renewable Energy Govt. of India,
Membership No. AM 129702-6 Dated 03/04/2014

INSTALLATION CERTIFICATE
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This installation certificate is issued in respect of 190 MW Solar PV Power
Project in the state of Gujarat owned by M/S JUNIPER GREEN THREE
PRIVATE LIMITED having corporate office at Plot No. 18, 1st Floor,
Institutional Area, Sector 32, Gurugram Haryana-122001.

M/S JUNIPER GREEN THREE PRIVATE LIMITED, has requested the
undersigned to inspect and issue installation certificate for the solar modules
and solar inverter installed in the 190MWac Solar PV Power Project (in
pursuant to the Power Purchase Agreement dated 08.07.2020 executed with
Gujarat Urja Vikas Nigam Limited ("PPA") installed, commissioned and
connected with GETCO substations as under:

SI. | Site details GETCO GSS Installed | Installed
No. Capacity | Capacity
(MWac) | (MWdc)
1 Survey no.-159, Village Dumali, | 66 kV GETCO |40.70 55.24
Talika- Bavla, District Ahmedabad, | S/s Kesardi
Ahmedabad, Gujarat, 382240
2 Survey no. 625, Village Mota | 400 KV GETCO | 150.96 |207.00
Timbla, Taluka- Limbdi, | Substation,
Surendranagar, Gujarat, 363421 Chorania
191.66 |262.24
Total=

For the purpose of submission to concerned authority with whom M/s
JUNIPER GREEN THREE PRIVATE LIMITED has executed the PPA, I hereby
confirm that I have inspected the installed solar modules and solar inverter
at the aforementioned sites on dates 22.04.2022, 23.04.2022 and 24.04.2022.
Based on my site inspections and the documents provided for import of solar
modules and solar inverter, I confirm the installation of the solar modules

and solar inverter at the sites as under:

SI. | Location Details GETCO GSS | Make | Capacity | No. of | Modules Total
No. of each | modules Kept as | (MWp)
module installed (A) | spares (B)
(Wp)
((A+B)/
1000000)
1 Survey no. 625, Village Mota | 400 KV | Longi | 540 49,952 218 27.09
Timbla, Taluka- Limbdi, | GETCO Solar 535 2,07,648 990 111.62
545 88,006 438 48.20
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Surendranagar, Gujarat, | Substation, | Trina | 540 39,622 196 21.50
363421 Chorania Solar
2 Survey  no.-159,  Village | 66 kV | Trina | 545 69,534 655 38.25
Dumali,  Talika-  Bavla, | GETCO S/s | Solar | 540 31,514 469 17.27
District Ahmedabad, | Kesardi
Ahmedabad, Gujarat,
382240
486,276 2,966 263.94
SI. | Location Details GETCO GSS | Make Capacity | No. of | Solar Total
No. of each | Solar inverter | Solar
Inverter inverter Kept as | inverter
installed | spares
(4) (B)
1 Survey  no. 625, | 400 KV | HUAWEI SMART | (185 KW | 544 10 554
Village Mota Timbla, | GETCO SOLAR STRING | @ 50 C)
Taluka- Limbdi, | Substation, | INVERTER 200KTL-
Surendranagar, Chorania H2 AC Output power
Gujarat, 363421 HUAWEI SMART | (185 KW | 272 6 278
SOLAR STRING | @ 50 C)
INVERTER  200KTL-
H3 AC Output power
2 Survey no.-159, | 66 kV | HUAWEI SMART | (185 KW | 220 5 225
Village Dumali, | GETCO S/s | SOLAR STRING | @ 50 C)
Talika- Bavla, | Kesardi INVERTER  200KTL-
District Ahmedabad, H3 AC Output power
Ahmedabad, Gujarat,
382240
Total= 1,036 21 1057

Details of the materials procured and installed at the project site are in
Annexure 1, Annexure 2 and Annexure 3.
I hereby confirm the above listed solar modules and solar inverter are
installed at the above-mentioned sites and are in good operating condition.
I FURTHER DECLARE THAT:
1. The information furnished above is true and correct to the best of my

knowledge and belief;
I have no direct or indirect interest in the equipment inspected;
I have not been convicted of any offence & sentenced to a term of

wN

Imprisonment.
4. I have not been found guilty of misconduct in my professional capacity;
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5. The reported analyses, opinions and conclusions are limited only by the

reported assumptions and limiting conditions and my personal, unbiased
professional analysis, opinions and conclusions.
Date: (Name of Chartered Engineer): Sher Singh
Place: Chartered Engineer Seal:
Name of Institution:
Registration no. (CE): AM 129702-6
Address of CE: Flat 415, Dwarka, N.Delhi-78,
Sector -17, Dwarka, New Delhi

26.20. Considering the above certificate issued by Chartered Accountant

27.

27.1.

Walker Chandiok & Co LLP and Chartered Engineer certificate by Sher
Singh it transpires that the Petitioner has installed the solar modules
and inverters imported at its plant and also paid the difference amount
of BCD, IGST , SWS payable on solar inverters and modules.

Now, we deal with the issue raised by the Respondent that (i) there
cannot be any consideration of any claim of relief of change in law
without correct reflection of the increase in cost and (ii) the Petitioner
has not provided any document for the interest during construction at
8.89% in its calculations.

The Petitioner has submitted that the Petitioner has provided all the
details, documents etc. with regard to claim of Change in Law prayed by
it. The Petitioner has also stated that it has provided the certificates of
Chartered Engineer and Chartered Accountant with regard to aforesaid

matter. The Petitioner has also stated that it is eligible for interest/
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27.2.

27.3.

27.4.

carrying cost on the amount paid by it for incremental cost of the project
with regard to BCD plus SWS plus GST on it and claim of additional GST
paid by it which qualify as Change in Law.

Per contra the Respondent submitted that the Petitioner has not
provided any documents but is claiming interest during construction at
8.89% in its calculations. There is no substantiation of the interest
except Petitioner’s own reference of rates and calculations. There is no
agreement or otherwise any document supporting the claim. There
cannot be any interest cost for the same. The Petitioner cannot make
profit out of change in law claims.

The interest cost cannot be considered for computation of
compensation, even if there is a change in law. The PPA in the present
case does not have any provision entitling the Petitioner for any interest
cost due to the implications of the imposition of duty/tax. There is a
specific formula provided under Article 9.2.2(b) and the formula therein
covers all aspects There cannot be any further consideration.

Further the PPA only provides for the increase in project cost upon the
Respondent establishing the proof of payment of specific duty or tax
under Article 9.2.2 and the methodology for increase in tariff is

specifically provided. Therefore, any impact for servicing the capital cost
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27.5.

27.6.

28.

is included in the same. The relation of project cost to IDC is not
permissible.

The respondent contended that the petitioner has not provided any
document substantiating the claim of change in law, if any, occurred. The
petitioner has also not provided any relevant document in support of
interest claimed by it and such interest is not permissible as per the
provisions of PPA as carrying cost.

We note that as recorded in earlier part of this order, the Petitioner has
provided the details and documents in support of its claim for change in
law. Further, the Commission has also dealt with the issues of carrying
cost claimed by the petitioner and decided that the petitioner is eligible
for interest on amount paid by the petitioner on account of change in
law occurred to the concerned authorities towards BCD and GST and the
same is permissible as interest from the date of change of law event
occurred to SCOD of the plant as interest during construction which is
also part of the project cost. Hence, the contention of the respondent in
the aforesaid aspect /issue is not accepted and the same is rejected.
The Respondent submitted that RfS and the PPA have a specific clause
and only that clause can be considered for determining change in law.

The PPA also has an entirety clause (Article 13.10) and therefore the
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28.1.

pre-bid clarifications cannot override the PPA. The respondent has also
contended that the petitioner has to bear taxes and duties and only
those covered under change in law under Article 9 would be allowed
which does not include GST. The same is clear from Article 3.1 of the
PPA.

We note that Article 3.1 as referred above, has no correlation to the
Change in Law clause and the reference to the same, is misconceived.
For all taxes and levies, it is the Petitioner who is primarily responsible
for their payment, even for additional liabilities on account of an
increase in rate or introduction of new taxes, which is subsequently
reimbursed through tariff adjustment as part of the Change in Law.
Article 3.1 nowhere restricts the Petitioner to claim a Change in Law
relief on account of the impact of the imposition of BCD of 20% on Solar
inverters and increase in GST rate from 5% to 12% on renewable energy
devices. It is also necessary to refer Article 13.10 of the PPA, which is

reproduced as under.

«

13.10 Entire Agreement, Appendices:

This Agreement constitutes the entire agreement between GUVNL and
the Power Producer, concerning the subject matter hereof. All previous
documents, undertakings, and agreements, whether oral, written, or
otherwise, between the Parties concerning the subject matter hereof are
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28.2.

hereby cancelled and shall be of no further force or effect and shall not
affect or modify any of the terms or obligations set forth in this
Agreement, except as the same may be made part of this Agreement in
accordance with its terms, including the terms of any of the appendices,
attachments or exhibits. The appendices, attachments and exhibits are
hereby made an integral part of this Agreement and shall be fully
binding upon the Parties.
In the event of any inconsistency between the text of the Articles of this
Agreement and the appendices, attachments or exhibits hereto or in the
event of any inconsistency between the provisions and particulars of one
appendix, attachment or exhibit and those of any other appendix,
attachment or exhibit GUVNL. and the Power Producer shall consult to
resolve the inconsistency.”

As per aforesaid Article the entire PPA (agreement) provision between

the parties are applicable. The previous document undertaking oral data
submission if any shall not be in force from the date of this agreement
except the same may be made part of this agreement. The Appendix
attachment and exhibits are integral part of the agreement and shall be
fully binding upon the parties. Further, the reliance of GUVNL on Article
13.10 is misconceived to the extent it would not cover any provisions of
the PPA if they are in deviation from the Bidding Guidelines issued u/s
63 of the Act, which are statutory guidelines having the force of law.
Article 13.10 cannot have the effect of saving and/or interpreting the
change in law clause, which will have to be read in a manner consistent

with the terms in statutory Bidding Guidelines.
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29.

30.

31.

As recorded above, the period between Basic Custom duty paid on solar
inverters and on it IGST and SWS to revised SCOD period of the
Petitioner plant is on various days. Similarly, the IGST paid on solar
modules imported and differential amount paid by the Petitioner which
qualify as Change in Law is also on various days. The interest if any
applicable as per Article 9 of the PPA is limited for above period with
consideration of APTEL Order in Appeal No. 256 of 2019 and allied
matters.

Further, the Commission holds that the Petitioner may raise the
Supplementary bills for the incremental tariff of 12.00 paisa per unit for
the past period prior to payment of the BCD & GST, SWS to the
concerned authorities to the date of commissioning of project capacity
of the petitioner as compensation for change in law payable by the
Respondent. The Respondent shall be liable to pay the same in terms of
PPA. Any earlier payment by the Respondent as per the PPA terms
eligible to receive, rebate if provided in the PPA, while in case of delay
in payment the same attract late payment surcharge at the rate as per
terms of the PPA.

Further, the Respondent is liable to make payment of all future energy

bills at the enhanced tariff of 2.75 Paise per unit (PPA tariff @ Rs. 2.63
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32.

33.

paise per unit plus Incremental Tariff of 12 paisa per unit) till the tenure
of the PPA. The Respondent shall be liable to pay the same in terms of
PPA.

We note that in the present petition the petitioner has prayed for
compensation on account of Change in Law occurred in terms of PPA
executed between the petitioner and the Respondent. The petitioner has
claimed that the solar modules / solar inverters procured by it and
installed at its solar power plants as stated above. It is further submitted
that the solar modules/ solar inverters installed at above power plant
are consist of the solar inverters on which the petitioner has paid Basic
Custom Duty and SWS and IGST on it as per submissions made in earlier
para of this order. The Petitioner has also paid differential amount of
GST on which qualify for Change in Law. The Respondent has contended
that the Commission decides about the claim of the petitioner in terms
of the PPA and thereafter approve the same.

We note that it is also necessary to verify and confirm that the solar
modules/ panels on which the Basic Custom Duty, SWS and IGST on it
and interest on such amount claimed by the petitioner are installed at
the Petitioners plants. The Petitioner has also claimed differential GST

amount of the project paid by it on material and services but the same is
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34.

not.approved by the Commission. There is no detail with regard to the
solar modules/ panels which are installed at the Petitioner’s plant are
the same on which Basic Custom Duty, SWS and IGST paid by the
petitioner. We have perused the commissioning certificate issued by
GEDA, however, there is no detail of solar modules/ panels, its RFID
number and individual solar module details on which Basic Custom
Duty, SWS and IGST on it paid by the petitioner as per their claim are
installed at Petitioner plant. We, therefore, decide that the respondent
shall verify the details of solar modules/ panels on which the Basic
Custom Duty, SWS and IGST paid are the same as claimed by the
Petitioner, RFID of such panels provided by it are installed and
functioning at the Petitioner power plant and ensure that Basic Custom
Duty, SWS and IGST paid on solar modules/ panels by it to Custom
department and other department by the Petitioner are actually
installed at the plant. The aforesaid activity be carried out by the
Respondent within three months from the date of this order and if any
ambiguity is found the same shall be brought to the notice of the
Commission by filing appropriate Petition.

Further, the Commission holds that the liability of the Respondents for

‘Monthly Payment’ as per PPA starts from day from the date of order. In

405



35.

36.

case of delay in the Monthly Annuity Payment beyond the 60t (sixtieth)
day from the date of orders in respective petitions or from the date of
submission of claims by the Respondent, whichever is later, late
payment surcharge shall be payable for the delayed period
corresponding to each such delayed Monthly Annuity Payment(s), as
per respective PPAs.

Further, the Commission holds that the Petitioner may raise the
Supplementary bills for the incremental price of 12 paise per unit as
compensation for change in law to the Respondent. The Respondent
shall be liable to pay the same in terms of PPA within 1 month. Any
earlier payment by the Respondent as per the PPA terms eligible to
receive, rebate if provided in the PPA, while in case of delay in payment
the same attract late payment surcharge at the rate as per terms of the
PPA.

ORDER

In view of above observations, the present petition succeeds. We decide
Change in Law occurred as claimed by the Petitioner as per the
provisions of PPA dated 08.07.2020 executed between the parties. The
Petitioner is eligible for change in law compensation towards Basic

Custom Duty, SWS and IGST and GST paid along with interest cost which
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works out to 12 Paisa per unit as incremental tariff over and above the
PPA tariff of Rs. 2.63 paise per unit, Works out to Rs. 2.75 per unit
payable by the Respondent.

37.  We order accordingly.

38.  With this order, present petition stands disposed of.

Sd/- Sd/-
(S.R. Pandey) (Mehul Gandhi)
Member Member

Date: 05/11/2025

Place: Gandhinagar

407



INCREMEN Particulars Amount Interest Total Impact
Impact due to change in BCD from 5% to 20%
1 Impact of change in BCD from 5% to 20% on inverter(A) 4,25,63,066 10,67,020 4,36,30,085
Impact due to change in GST from 5% to 12%
1 Impact of change in GST from 5% to 12% on modules 39,74,24,119 1,00,10,994 40,74,35,113
2 Impact of change in GST from 5% to 12% on inverter 2,09,80,582 5,25,965 2,15,06,547
3 Impact of change in GST from 5% to 12% on BOS 2,26,60,891 3,44,121 2,30,05,012
Sub-total impact due to change in GST from 5% to 12% (B) 44,10,65,592 1,08,81,080 45,19,46,672
Total impact due to change in GST and BCD (C= A+B) 48,36,28,657 1,19,48,100 49,55,76,757
Impact per MW(Rs)
(Contracted Tariff impact of 1 paise|Tariff Impact as per
S1.No. Description Impact(Rs) capacity=190 MW) for every PPA(Paise)
1 Impact of change in BCD from 5% to 20% on inverter 4,25,63,066 2,24,016 2,00,000 1.12
2 Impact of change in GST from 5% to 12% on modules 39,74,24,119 20,91,706 2,00,000 10.46
3 Impact of change in GST from 5% to 12% on inverter 2,09,80,582 1,10,424 2,00,000 0.55
4 Impact of change in GST from 5% to 12% on BOS 2,26,60,891 1,19,268 2,00,000 0.60
Impact per MW(Rs)
(Contracted Tariff impact of 1 paise| Tariff Impact as per
S1.No. Description Impact(Rs) capacity=190 MW) for every PPA(Paise)
1 Interest component of Impact of change in BCD from 5% to 20% on inverter 10,67,020 5,616 2,00,000 0.03
2 Interest component of Impact of change in GST from 5% to 12% on modules 1,00,10,994 52,689 2,00,000 0.26
3 Interest component of Impact of change in GST from 5% to 12% on inverter 5,25,965 2,768 2,00,000 0.01
4 Interest component of Impact of change in GST from 5% to 12% on BOS 3,44,121 1,811 2,00,000 0.01
Increase in Increase in
Principal Impact Interest Impact Tariff (Paise)due to Tariff (Paise)due to
S. No. Particulars Amount in INR Amount in INR Principal Impact Interest Impact
Impact due to change in BCD from 5% to 20%
1 Tariff Impact of change in BCD from 5% to 20% on inverter(A) 4,25,63,062 10,67,020 1.12 0.03
Impact due to change in GST from 5% to 12%
1 Tariff Impact of change in GST from 5% to 12% on modules 39,74,24,118 1,00,10,994 10.46 0.26
2 Tariff Impact of change in GST from 5% to 12% on inverter 2,09,80,580 5,25,965 0.55 0.01
3 Tariff Impact of change in GST from 5% to 12% on BOS 2,26,60,891 3,44,121 0.60 0.01
Total impact due to change in GST from 5% to 12% (B) 44,10,65,590 1,08,81,080 11.61 0.29
Total impact due to change in GST and BCD (C= A+B) 48,36,28,652 1,19,48,100 12.73 0.31
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) . . INTRA Billof | IntraBillof | FTWZ Bill of | FTWZ Bill of
Supplier Name Invoice No Invoice Date
Entry No Entry Date | entry No. entry Date

Wattkraft Industries PVT. Ltd. WI/00167/2021-22 29/11/21 7000217 26/11/21 2019376 06/12/21

Wattkraft Industries PVT. Ltd. WI1/00168/2021-22 29/11/21 7000220 27/11/21 2019375 06/12/21

Wattkraft Industries PVT. Ltd. WI/00169/2021-22 29/11/21 7000219 27/11/21 2019374 06/12/21
TOTAL

409



Quantity

Unit Price

Exchange Rate

CIF Value (INR) -

BCD @20% of CIF

Description CIF Value (EUR Value -
P (nos) | (EUR) (EUR) | (EUR) as per BOE (N) o)
Huawei Smart Solar Inverter 205 | 2,666.03 5,46,536 86.60 4,73,30,031 94,66,006
Huawei Smart Solar Inverter 627 | 2,696.16 16,90,492 86.60 14,63,96,635 2,92,79,327
Huawei Smart Solar Inverter 225 | 2,666.03 5,99,857 86.60 5,19,47,595 1,03,89,519
1,057 28,36,885 24,56,74,260 4,91,34,852
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BCD Actually Paid @20% of CIF Value

SWS @ 10% of BCD Pavment
- Amount Paid by JGTPL -(O+P)=R* v Challan Date | Challan paid on
challan No
(P)

9,46,601 1,04,12,607 7589 09/12/21 10/12/21
29,27,933 3,22,07,260 7591 09/12/21 10/12/21
10,38,952 1,14,28,471 7590 09/12/21 10/12/21
49,13,485 5,40,48,337

*The challans include payment of IGST also @ 12%
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BCD @5% of CIF Value if there was no change in rate

BCD @5% of CIF

SWS @ 10% of BCD

Total BCD + SWS

Excess BCD paid
due to Change In

Excess GST @
original 5% rate paid

Total Excess Paid

Value - - Payable - (V+W)= due to change in

u y ( ) Law - g (BCD+GST thereon)

(V) (W) (Y) (R-Y) BCD Rate

=(R-Y)*5%
23,66,502 2,36,650 26,03,152 78,09,455 3,90,473 81,99,928
73,19,832 7,31,983 80,51,815 2,41,55,445 12,07,772 2,53,63,217
25,97,380 2,59,738 28,57,118 85,71,353 4,28,568 89,99,921
1,22,83,713 12,28,371 1,35,12,084 4,05,36,253 20,26,813 4,25,63,066
0.006762295 17.33%
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Intrest During Construction (IDC)

Commissioning Date Days Intrest Rate IDC (INR) Transporter Name
24/03/22 104 8.89% 2,07,676 | PDS International Pvt. Ltd.
PDS International Pvt. Ltd.
24/03/22 104 8.89% 6,42,364
PDS International Pvt. Ltd.
19/03/24 99 8.89% 2,16,979
10,67,020
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Transporter GSTIN

] LR No. LR Date E-way bill No.
info
27AACCP1781G2ZE [39441,39442,39443 13/12/21|6513 6168 4248
39431,39432,39433,39434,
27AACCP1781G2ZE (39435,39436,39437,39438,| 11/12/21|6713 6169 4029
39439, 39440
27AACCP1781G2ZE |39444,39445, 39446, 39447 13/12/2116613 6170 0662
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G

. . . INTRA Bill of | IntraBillof | FTWZ Bill of | FTWZ Bill of L Quantity | Unit Price
S.N. S lier Name Invoice No Invoice Date Description
Uppt vol Vol Entry No Entry Date | entry No. entry Date Pt (nos) (EUR)

1 [Wattkraft Industries PVT. Ltd. WI/00167/2021-22 29/11/21 7000217 26/11/21 2019376 06/12/21 | Huawei Smart Solar Inverter 205 | 2,666.03
2 | Wattkraft Industries PVT. Ltd. WI/00168/2021-22 29/11/21 7000220 27/11/21 2019375 06/12/21| Huawei Smart Solar Inverter 627 | 2,696.16
3 | Wattkraft Industries PVT. Ltd. WI/00169/2021-22 29/11/21 7000219 27/11/21 2019374 06/12/21 | Huawei Smart Solar Inverter 225 | 2,666.03
TOTAL 1,33,608 1,057 8,028
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BCD @20% of CIF

Amount Paid by

Exchange Rate | CIF Value (INR SWS @ 10% of BCD Payment
CIF Value (EUR) (EJR) asger CoF (;)( ) Value @ (P)° IGST @ 12% of (N+0+P)=(Q) JGTPL Chaﬁan \o | Chatan Date
i () (N+0+P+Q)=R
5,46,536 86.60 | 4,73,30,031 94,66,006 9,46,601 6929116 | 17341723 | 7589 09/12/21
16,90,492 86.60 | 14,63,96,635 2,92,79,327 29,27,933 2,1432467 | 53639727 | 7591 09/12/21
5,99,857 86.60 | 5,19,47,595 1,03,89,519 10,38,952 76,05,128 | 1,90,33,599 | 7590 09/12/21
250.80 | 24,56,74,260 4,91,34,852 49,13,485 3,59,66,712 |  9,00,15,049

*The challans include payment of IGST also @ 12%
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IGST @5% of Value if there was no change in rate

Intrest During Construction (IDC)

BCD @20% of CIF

SWS @ 10% of BCD

IGST @ 5% of

Excess paid due to

Challan paid on Value Change In Law - Commissioning Date Days Intrest Rate IDC (INR
Pel - (W) (Nsvsw)=(x) | C"NE € g (INR)
(V) (R-Y)
10/12/21 94,66,006 9,46,601 28,87,132 40,41,985 24/03/22 104 8.89% 1,02,370
10/12/21 2,92,79,327 29,27,933 89,30,195 1,25,02,273 24/03/22 104 8.89% 3,16,640
10/12/21 1,03,89,519 10,38,952 31,68,803 44,36,325 19/03/22 99 8.89% 1,06,955
4,91,34,852 49,13,485 | 1,49,86,130 2,09,80,582 5,25,965
7.00%
15,92,984.98
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Transporter GSTIN

Transporter Name info LR No. LR Date E-way bill No.
PDS International Pvt. Ltd. 27AACCP1781G2ZE |39441,39442,39443 13/12/21 16513 6168 4248
39431,39432,39433,
39434,39435, 39436,
PDS International Pvt. Ltd. 27AACCP1781G2ZE 71
S International Pvt. Ltd CCP1781G 39437, 39438, 39439, 11/12/2116713 6169 4029
39440
39444,39445, 39446,
PDS International Pvt. Ltd. 27AACCP1781G2ZE 13/12/21|6613 6170 0662

39447
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SUMMARY SHEET

Summary of excess payment due to Change In Law (BCD (including GST thereon) & GST)

S.N. Item description Total Amount (INR) Remarks
1 Solar Inverters 4,25,63,066 |BCD rate revised from 5% to 20%
2 Solar Inverters 2,09,80,582 |GSTrate revised from 5% to 12%
3 Solar Modules - Longi 20,25,16,459 [GST rate revised from 5% to 12%
4 Solar Modules - Trina 19,49,07,659 |GSTrate revised from 5% to 12%
5 Other equipments 2,26,60,891 [GSTrate revised from 5% to 12%
Total (INR) = (A) 48,36,28,657
sum of1to 4 items 46,09,67,766
Summary of excess IDC incurred due to Change In Law (BCD (including GST thereon) & GST)
S.N. Item description Total Amount (INR) Remarks
1 Solar Inverters 10,67,020 |IDC due to BCD rate revised from 5% to 20%
2 Solar Inverters 5,25,965 |IDC due to GST rate revised from 5% to 12%
3 Solar Modules - Longi 68,58,371 [IDC due to GSTrate revised from 5% to 12%
4 Solar Modules - Trina 31,52,623 [IDC due to GSTrate revised from5%to 12%
5 Other equipments 3,44,121 |IDC due to GSTrate revised from 5% to 12%
Total (INR) = (B) 1,19,48,100
Grand Total (A) + (B)
sumofitem1to 1,16,03,979
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