IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI BENCH (COURT-II)
IN
C.P.(IB) - 30/ND/2026
C.P.(IB) - 31/ND/2026
C.P.(IB) - 32/ND/2026
And
C.P.(IB) - 36/ND/2026

IN THE MATTER OF C.P.(IB) - 30/ND/2026:
(Under Section: 7 of IBC, 2016)

J.C. Flowers Asset Reconstruction Pvt. Ltd.
Through its authorized representative:

Ayush Agrawal

Unit No. 203-206, 2nd Floor Wing A,

Inspire BKC, Bandra (East),

Mumbai - 400051 ... Petitioner/
Financial Creditor
Versus

Imagine Habitat Private Limited
307 & 308, 3rd Floor, Midas,
Sahar Plaza Andheri Kurla Road,

Andheri (East) Mumbai — 400059 ... Respondent/
Corporate Debtor

IN THE MATTER OF C.P.(IB) - 31/ND/2026:
(Under Section: 7 of IBC, 2016)

J.C. Flowers Asset Reconstruction Pvt. Ltd.
Through its authorized representative:

Ayush Agrawal

Unit No. 203-206, 2nd Floor Wing A,

Inspire BKC, Bandra (East),

Mumbai - 400051 ... Petitioner/
Financial Creditor
Versus

Imagine Residence Private Limited
307 & 308, 3rd Floor, Midas,
Sahar Plaza Andheri Kurla Road,

(IB)-30/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Habitat Pvt. Ltd.
(IB)-31/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Residence Pvt. Ltd.
(IB)-32/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Home Pvt. Ltd.
(IB)-36/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Estate Pvt. Ltd.
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Andheri (East) Mumbai — 400059 ... Respondent/
Corporate Debtor

IN THE MATTER OF C.P.(IB) - 32/ND/2026:
(Under Section: 7 of IBC, 2016)

J.C. Flowers Asset Reconstruction Pvt. Ltd.
Through its authorized representative:

Ayush Agrawal

Unit No. 203-206, 2nd Floor Wing A,

Inspire BKC, Bandra (East),

Mumbai - 400051 ... Petitioner/
Financial Creditor
Versus

Imagine Home Private Limited
307 & 308, 3rd Floor, Midas,
Sahar Plaza Andheri Kurla Road,

Andheri (East) Mumbai — 400059 ... Respondent/
Corporate Debtor

IN THE MATTER OF C.P.(IB) - 36/ND/2026:
(Under Section: 7 of IBC, 2016)

J.C. Flowers Asset Reconstruction Pvt. Ltd.
Through its authorized representative:

Ayush Agrawal

Unit No. 203-206, 2nd Floor Wing A,

Inspire BKC, Bandra (East),

Mumbai - 400051 ... Petitioner/
Financial Creditor
Versus

Imagine Estate Private Limited

307 & 308, 3rd Floor, Midas,

Sahar Plaza Andheri Kurla Road,

Andheri (East) Mumbai — 400059 ... Respondent/
Corporate Debtor

Order delivered on: 07.04.2026

(IB
(IB
(IB
(IB

-30/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Habitat Pvt. Ltd.
-31/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Residence Pvt. Ltd.
-32/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Home Pvt. Ltd.
-36/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Estate Pvt. Ltd.
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CORAM:

SH. ASHOK KUMAR BHARDWAJ, HON’BLE MEMBER (J)
MS. REENA SINHA PURI, HON’BLE MEMBER (T)

PRESENT:

For the Applicant ¢ Adv. Sidhant Kumar Marwah, Adv. Ritesh
Kumar, Adv. Naanya Chandok, Adv. Naman
Gowda, Adv. Ekssha Kashyap, Adv. Siddhant
Ahirwal

For the Respondent : Sr. Adv. Sunil Fernandes, Adv. Udipto Koushik

Sharma, Adv. Kumar Shubham, Adv. Srishti
Agarwal, Adv. Kailash Ram

ORDER

PER: SHRI ASHOK KUMAR BHARDWAJ, MEMBER (J)

As can be seen from the pleadings available on DMS, the IB-
30/ND/2026, IB-31/ND/2026, IB-32/ND/2026 and IB-36/ND/2026 are
interlinked and have a common umbilical cord, thus are taken up for decision

regarding admission thereof in terms of a common order.

2. To caption broad factual position, we derive the facts from IB-
30/ND/2026. The Petitioner J.C. Flowers Asset Reconstruction Pvt. Ltd. a
company incorporated under the Companies Act, 2013 is registered as an
asset reconstruction company pursuant to Section 3 of the SARFAESI Act.

3. The Respondents in four petitions viz. Imagine Habitat Pvt. Ltd.,
Imagine Residence Pvt. Ltd., Imagine Home Pvt. Ltd. and Imagine Estate Pvt.
Ltd. are Private Limited companies incorporated under the Companies Act,
2013. They are wholly owned subsidiary of RAB Enterprises (India) Private

Limited (“RAB”) promoted by Mr. Rana Kapoor and Ms. Bindu Kapoor (“RAB

(IB
(IB
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(IB
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Promoters”). In and around 2017, RAB approached Samman Capital Limited
(SCL), previously known as Indiabulls Housing Finance Limited, seeking
financial facilities for its business purposes. As a sequel, SCL and its
subsidiary viz. Indiabulls Commercial Credit Limited (ICCL), sanctioned and
disbursed various loan facilities in favour of RAB Group of Companies,
including the Corporate Debtor and Bliss House Private Limited (Principal
Debtor).

4. SCL sanctioned and disbursed amounts of Rs. 70 Crores and 105
Crores vide Loan Agreements dated 05.09.2018 and 29.03.2019 as financial
facilities to the Principal Debtor viz. Bliss House Private Limited. In order to
secure the Loan, following documents were executed:-

a. Personal Guarantees by Mr. Rana Kapoor and Mrs. Bindu Kapoor
(“Personal Guarantors”) to stand as guarantors for the Loan Agreement
dated 05 September 2018 and the Subject Loan Agreement and
assuring repayment of the above sum upon failure by the Principal
Borrower to repay the same.

b. A Deed of Hypothecation dated 22 March 2019 (“Subject
Hypothecation Deed”), hypothecated the receivables arising from the
properties mentioned therein, in favour of the lender i.e., SCL.

5. The tenure of Loan Agreement was six months, with repayment to be
done by way of EMIs described under the Loan Agreements. The Loan
Agreement detailed multiple “Events of “Default”, the occurrence whereof
could entitle SCL to recall the Loan Agreement dated 05.09.2018 and Subject

Loan Agreement dated 29.03.2019 and to demand immediate repayment of

(IB
(IB
(IB
(IB
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the debt including interest and all other charges. Such default included,
“Material Adverse Effect” like effect on the ability of any of the Obligors under
the Loan Agreements to perform their obligations. The Loan Agreement also
stipulated that all the obligors of the Principal Borrowers i.e. Personal
Guarantor, Mortgagers, Hypothecators, and Pledgers are jointly and severally
liable for the repayment of dues owed by the Principal Debtor.

6. Since the Corporate Debtors herein are hypothecators in terms of the
Deed of Hypothecation dated 22.03.2019, they are also obligors qua the loan
facility availed by the Principal Debtor. During the tenure of the Subject Loan
Agreement dated 22.03.2019, the repayment ability of the Personal
Guarantors viz. Mr. Rana Kapoor and Mrs. Bindu Kapoor was materially
affected on account of criminal investigation initiated by the Directorate of
Enforcement (DoE) and the Central Bureau of India (CBI) qua their activities.
Resultantly, SCL formed a reasonable apprehension that the repayment
ability of the Principal Debtor and its obligors was materially affected.

7. Ergo, the SCL issued notice dated 09.03.2020 recalling the financial
facilities extended in terms of the Loan Agreement dated 05.09.2018 and the
Subject Loan Agreement dated 22.03.2019, calling upon the Principal Debtor
and / or its obligors including the Corporate Debtors herein before us to repay
the outstanding amount within 05 days, failing which the recall notice was to
be treated as invocation of all security documents.

8. The SCL also invoked the Arbitration Clause under the Subject Loan
Agreement and preferred a petition under Section 9 of the Arbitration and

Conciliation Act, 1996 seeking interim measures in relation to the Loan

(IB
(IB
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Agreement dated 05.09.2018 and Subject Loan Agreement dated 22.03.2019.
In terms of the order dated 13.03.2020 passed in the petition preferred under
Section 9 of the Arbitration and Conciliation Act, 1996, Hon’ble High Court of
Delhi directed the Principal Debtor to maintain status quo regarding the
securities offered under Loan Agreement dated 05.09.2018 and the Subject
Loan Agreement dated 22.03.2019.

9. As the Principal Debtor / Borrower / Obligors did not respond to the
Loan Recall Notice and did not repay the amount of debt, SCL issued notices
dated 14.03.2020 to the Principal Debtor and Obligors including the
Corporate Debtors. The Arbitral Proceedings initiated by SCL culminated in
Arbitral Award dated 28.02.2023 in favour of SCL wherein the liability of the
Principal Debtor and its Obligors was crystalised and they were directed to
pay a sum of Rs. 1,96,87,24,418/- along with interest.

10. The Principal Debtor assailed the award dated 28.02.2023 by preferring
a petition under Section 34 of the Arbitration and Conciliation Act, 1996. The
petition is still pending before Hon’ble High Court. On 29.09.2025, the
Petitioner issued a Demand Notice to the Corporate Debtors invoking their
status as Obligors under the Subject Loan Agreement dated 22.03.2019
calling upon them to repay a sum of Rs. 260,32,53,778.61/- within a period
of 7 days. The Corporate Debtors refused the service of the notice as also did
not pay the demanded amount. Thus, the Petitioner has alleged default in
repayment of Rs. 258,74,50,829/- by the Corporate Debtors, being Obligors

qua the financial facility.

(IB
(IB
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11. The Petitioner has also alleged separate defaults by the Corporate

Debtors in respect of the financial facilities availed by them as Principal
Debtors. The relevant excerpts of Part-IV of all the petitions reads thus:-

(IB)-30/ND/2026

PARTICULARS OF FIMNAMCIAIL. DEBT

1] TOTAL Date of Disbursed Date of
AROUNT OF Avgreement Ammowunt Disbursement
DEBT GRAMIED
AND DATE OF 29.03.2019 | INE 105 30.03.2019
DISBURSEMNMEMN Crore
T

2 AMOLUNT The brief facts of the case are as follows:
CLAIMED TO BE 1. The Petitioner, J.OC. FLIOWERS ASSET
Im™ DEFAULT RECONSTRLUNCTION P LTI, a |
AND THE DATE company incorporated under the Companies
O WHICH THE Mct, 2013 and registered as an asset
DEFAULT reconstruction company pursuant to Section
OCCURRED 3 ofthe SARFAESI (as hereinafier defined),
CATTACEH THE hawving its registered office at Unit No. 2035~
WVVORKIMNGS 206, 2Znd Floor, Wing A, Inspire BEK(C,
FOR THE Bandra Kurla Complex, Bandra (East),
COMPUTATION MMumbai — 400051 and a branch office at 1st
O F ADNMTOUIMNT Floor, Hotel Alofi, SB, IGI T3 Road,
AND DAYS OF Acrocity, New Delhi — 110037, acting in its
DEFATULT I capacity as bustee of ICF ARC TRUST
TABULAR 2024-25/33.
FORM) 2. The Respondent, Bliss House DPrivate

Limited ({also referred to as “Corporate
Debtor™) is a prmvate limited company
incorporated wunder the Companies Act,

2013 and is engapged in the business of
construction and real estate. The Corporate

Debtor is a wholly owned subsidiary of
FAB Enterprises (India) Prwvate Limited
("RAB™), promoted by MMs. Bindu Kapoor,
the wife of Mr Rana Kapoor (**RAB

Promoters**). Mr. Rana Kapoor was the
founder and promoter of Yes Bank Limited

{("Yes Bank™ ).
TLOAMN TRANSACTIONS BETWEEMN SCI.
AND CORPORATE DEBTOR
3. In and around 2017, RAB approached
Sammaan Capital Limnited ("SCL™), the

predecessor—in-interest of the Petitioner, to

awvail various loan facilities, 1n favour of its

wholly owned subsidiaries.

(IB)-30/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Habitat Pvt. Ltd.
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4. Subsequently, SCL and its subsidiacy
Imdiabulls Commercial Credit Limited
C“ICCL™)., sanctioned and disbursed
various loan facilities in favour of multiple
entities, including the following -

a) Bliss House Private Limited

b) Imagine Estate Private Limited

c) Bliss Agri and Eco Tourism Private
Limited

d) Bliss Abode Private Limited

e) Bliss Villa Private Limited

) Imagine Home Private Lirmited

£y Imagine Habitat Private Limited

h) Imagine Residence Private Limited

! These subsidiaries are collectively referred
as “RAB Entitics™.

5. Among the RAB Entities, SCL sanctioned

and disbursed a loan facility to the

Corporate Debtor by waw of the Loan
Apreement dated 29 hMarch 2019 of INR!
105 Crores. (“"Bliss House Loan/Bliss
House IL.oan Agreerment™)

A copy of the Loan Agreement dated 29
March 2019 is annexed herewith and
marked as Annexsure -3,

©. The funds under Bliss House Loan were
disbursed on 30 March 2019,

7. It must be noted that SCIL. had also granted
and disbursed another loan for a sum of Rs.
70 crore wide another Loan Agreerment
"the other Loan Agreement'™), which has
not been assigned to the Financial Creditor
herein. As such, the present Petition is also
being instituted on the strength of the Bliss
House Loan mentioned abowve, which stands
assigned to the Financial Creditor as of
date.

8. The principal terms of the Bliss House Loan
Apreement relevant for the adjudication of

this Petition are set out below:

DEFATULT OF CORPORATE DEBTCYE
LNDER SEPARATE LOAN FACIFEITTIES
AWVAITED FROWM SAVTMWMA AN CAPITAL
LIMITED |

37 .Besides acting as a hypothecator and thus an

obligor under the Subject Loan A grecmnernt,
the Corporate Debtor itself also awvailed loan
facilities worth Fls. 140 Crores firom SCL. The
details of the said loan facilities are set out

below:
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{i) Loan Apgreement dated 05 September
2018 for Rs. 60 Crores.

(ii) Loan Apgreement dated 29 MhMarch
2019 for Rs. 30 Crores. {(“SCL
Loan™)

It must be noted that only the SCL Loan has
been assigned to the Petitioner herein and the
Petitioner’s claim is restricted to the SCIL
Loan.

38. The SCL. Loan and the Loan Agreement dated
05 September 2018 availed by the Corporate
Debtor herein were sanctioned as part of the
owverall facility of ~Rs. 1000 Crores availed by
the BRAB Group of Companics.

M copy of the Loan Agreement dated 29
hlarch 2019 executed between Sarrunaan
Capital Limited and the Corporate IDvebtor is

ammexed hersewith and marked as ﬁm
P-10.

39.The terms of the Subject Loan Agreement and
SCL Loan are identical and the SCL Loan was
secured frrer afic by a joint Decd of Personal
Guarantee dated 29 hiarch 2019 executed by |
AR Promoters.

A copy of the joint Deed of Guarantee dated
29 March 2019 are annexed herewith and
marked as Annexwure P-11.

40. Upon occurrence of the Material Adwverse
Effect in the repayment ability of RAB
Promoters and the Event of Default as set out
in paragraphs 14 to 27 above, the SCL Loan
and the Loan Agreement dated 05 September
2018 availed by the Corporate Debtor herein,
werse recalled on 0% MhNMarch 2020 (“SCL
Recall Wotice™). By the SCL. Recall Notice,
the Corporate Debtor was called upon to repay
the outstanding sum of Rs. 141,336,933, 779/
under the SCL Loan and the Loan Agreement

dated 05 September 2018 awvailed by the
Corporate  Debtor, on or before 14 MMarch
2020,

A copy of the Loan Recall WNotice dated 0%
Mlarch 2020 issued by Sammaan Capital

Limited to the Corporate Debtor is annexed

herewith and marled as Annexnre P-12,
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(IB)-31/ND/2026

PART IV
PARTICULARS OF FINAMNCIAL DEEBT
1| TOTAL Date of Disbursed Date of
ANOUMNT OF Agreement Amount Disbursement |
DEBT
GRANTED
AND DATE OQOF 29.03.2019 | INE 105 30032019
DISBITRSEME Crore
e
A ANMOUNT The brief facts of the case are as follows:
CLAIMED TO | 1. The Petitioner, J.O. FLOWERS ASSET
BE | '] RECONSTRUCTION PVT. LT, a company
DEFAULT incorporated wnder the Companies Act, 2013
AND THE and registered as an asset reconstruction
DATE O company pursuant to Section 3 of the
WHICH THE SARFAESI (as hereinafter defined), having
DEFAULT its registered office at TTnit Mo, 203-206, 2nd
ODCOCCURRED Floor, Wing A, Inspire BK(C, Bandra Kurla
(ATTACH THE Complex, Bandra (East), Mumbai — 400051
WORKIMNGS and a branch office at 1st Floor, Hotel Aloft,
FOR THE 58B. IGI T3 Road., Aerocity, MNew Delhi —
COMPUTATIO 110037 acting in its capacity as trustee of JCF
N OF AMOLUNT ARC TRUST 2024-25/33
AND DAYS OF |2, The Corporate Debtor, Imagine Residence’
DEFAULT ™ Private Limited was incorporated on 12 June
TABULAIX 2013 under the Companies Act. The Corporate
FORKND Drebtor is a wholly owned subsidiary of RAaB
Enterprises (India) Private Limited (“RAB"),
promoted by Mr. Rana Kapoor and MMs. Bindu

Kapoor (“IRAB Promoters™)l The RAB
Promoters are former founders and promoters
of Yes Bank Limited (" Yes Bamk ™).
LAOAN TRAMNSACTION OF BILISS HOLUSE
PRIVATE IT.ITMITET THYEY FPRIMNCIPAL
BORROWER
3. Inmv 2017, RAB approached Sammaan Capital
Limited {(*“SCL™) to awvail loan facilitics,

apprepgating to INR 1,600 Crores, in favour of
eight (8) of itz wholly owned subsidiaries
C"RAR Group of Companies™).

4. v the strength of the financial wherewithal
and repayment capacity of the RAB
Promoters, SCL. and its subsidiary Indiabulls
Commercial Credit Limited (IO ™),

sanctiorred and disbursed warious loan

racilitics in favour oFf AR Group of
Companics, including the following:
(i Bliss Housc Private Limited

| ("Principal Borrower™ )
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(iid Imagine Residence Private Limited
{the “Corporatc Debtor™)

(iii) Bliss Agri and Eco Tourism Private
Limited

{iv)y Bliss Villa {Dxelhi) Private Limited

v Bliss Abode Private Limited

{wi) Imagine Home Private Limdted

(vii} Imagine Habitat Private Limited

{viii}) Imagine Estate Private Limited

5. Among the RAB Group of Companics, the
loan facilities sanctioned and disbursed by
SCL in favour of the Principal Borrower i.e.,
Bliss Hlouse Private Limited are set out belonw:

a. Loan Agreernent dated 0s
September 2018 of INE. 70 Crores.
b. Loan Agreement dated 29 Mhiarch
2019 of INR 105 Crores. ((“Subject |
Loan Agreement™)
A copy of the Loan Agrecment dated 29
Mlarch 2019 is annexed herewith and marked
as Annexure P-3.
It is submitied that the Petitioner herein is
restricting its claim to the Subject Loan

Agreement as only that loan agreement has
been assigned to the Petitioner. For the salke of
completeness, the reference to the other loan
apreement is also being made.

| 6. In order to secure the repayment of the above
sums, the following securities were fumished

{(a)} Personal Guarantees by IWir. Rana Kapoor

sums, the following securities were fumished
{a) Personal Guarantees by Iwir. Rana K apoor
and Mrrs. Bindua Kapoor {{““Persomnal
Guarantors™) to stand as guarantors for
both the Loan Agreement dated O5
September 2018 and the Subject Loan

A greement, and assuring repayment of the

abowve sum upon failure by the Corporate
Drebtor to repay the same. To this end, two
Joint Deeds of Guarantes were executed
by the Persconal Guarantors in favour of
SCL, with both the Deeds of Guarantee
cxocuted on 05.09 201 8.

A copy of the two Deeds of Guarantee
executed by Mr. Rana Kapoor and BMrs.
Bindu Kapoor in favour of Sammaan
Capital Limited are annexed herewith and

| marked as Annexure P-4{Colly}.
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(b} To further secure the Subject Loan
Agreement, the Corporate Diebtor, by saray
of a Deod of Hypothecation dated 22
MMarch 2019 (*Subject Hypothecation
IDeed™), hypothecated the receivables
arising from the propertices moentioned
therein, in favour of the lender i.e., SCL..
Resultantly, the Corporate Debtor is a
hypothecator under the Subject Loan

Sgresment, as defined therein and
detailed hereinbelow .

A copy of the Deed of Hypothecation
dated 22 March 2019 is annexaed herewith
and marked as Annexure P-5.

7. The relevant tenms of the Subject Loan
Apreement can be summarized as follows —
a. The tenure of the Subject Loan |
| Aprecment was &0 months from the
date of disbursement under the
Apreement or any part thereof.
b. Clause 1.1 stipulates the following -
i. The guarantors,
hypothecators, mortEagEors,
pledgors together constitute
“Dbligors™ under the Subject
Loan Apreement.

]
=
b

“Barrower’™s Dees™ includes

- outstanding principal  loan
amount and other amounts
due/payable as per the Loan
Documents andfor any other
loan agreement{s) entered
between {a) the bormrower(s)
and {b) the lender.

iii. *“Material Adverse Effect™
includes a material adverse
effect on the ability of the
Obligors to perform their

obligations.
c. Clause 2.1 stipulates that all
Obligors of the Principal Borrower
i.e., Bliszs House Private Limited, are

Jointly and sewverally liable for
repayment of the Bormmower®s Dues,
Clause 9.2 2 further stipulates that
the obligations uwunder the Subject
Loan Agreement are valid, binding
and enforceable against the Obligors
of Corporate Debtor. The relevant
extracts of Clauses 2.1 and 9.2.2 are

reproduced below:
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“2. 1. Loarr Amount

The Obligor(s) shall be jointly
and severaily liable to pay the
Borrower's Dwuesr to the
Lender. "

e 22 The abligations
expressed to be assumed in
each FLoan Documents are
and will be Jfegal wvalid
binding and enforceable
against the Obligor(s), the
Obligoris)’ heirs, executors,
successors, assigns and estaile
as iff they had been partlies
hereto. The Oblicor{s)” heirs,
EXecHlors, SHCCEFFOrs, assigns
& legal representatives shall
have no right or interest in the

Security and on or affer
occurrence of an Event of
Default  under the FLoan
DPocuments, the Lender shall
be entitled ta cell or dispose of
the Security on such terms and
irl such moanner as the Lender
deems fit wpon, inter alia,
happening of an Event of
Default. "

d. Clause 3 read with Schedule I — The
Subjecct Loan Agreement are to be

repaid in specified instalments over
a period of sixty (60) months from
the date of disbursal. The last
instalment under the Subject Loan
Agreement fell due on 4 April 2024,

e, Clause 12.1.8 — A Dhdlaterial Adverse
Effect constilutes an “Event of
Drefault™.

f. Clause 12.2 — Upon occurrenice of an
Ewvent of Default including a
MMaterial Adverse Effect as set out
abowve, lender may recall the loan
and the Bormower's Dues become
repayable immedialely by the
bormmower and its Obligors.

g. Clause 16 — Any default by Obligors
under their respective loan facilities

' would also constitute a default under
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the Subject Loan Agreement.
8. In accordance with Clause 1.1, the Corporate
Debtor is an Obligor of the Principal Borrower

under the Subject Loan Agreement.

Hundred and Twenty-Ninoe) (“Default
Adrmaount 177
DEFAULT OF CORPORATE DEBTOR
LINDER SEPARATE LOAN FACILITIES
AVAILED FROM SAMMMAAN CAPITAL
LIMITEDr
3F7.Besides acting as a hypothecator and thus an
obligor under the Subject L.oan Agresment,
the Corporate Debtor dtself also availed loan
facilities worth Rs=s. 145 Crores from SCL., The
details of the SCL. Loans are set out below:
(i) Loan A preement dated 05 Septemmber
2018 for INR 00 Crores.
{ii) Loan Agrcement dated 29 MMarch
2019 for INR 85 Crores. (“SCL.
Loan™)
It must be noited that only the SCL. Loan has
been assipned to the Petitioner herein and the
Petitioner’s claim is restricted to the SCL.

Loan.,

38 .The SCL Loan and the Loan Agrecment dated
05 September 2018 availed by the Corporate
IDrebtor herein were sanctioned as part of the
overall facility of ~Rs. 1600 Crores availed by
the FRAB Group of Companies.

A copy of the Loan Agreement dated 29

March 2019 executed between Sammasan

Capital Limited and the Corporate Debtor is
annexed herewith and marked as Annexure
P-10.

| 39.The terms of the Subject Loan Agreement and

l SCL Loan are identical and was secured irrer
alfia by a Decd of Personal Guarantee Jdated 29
Mlarch 2019 executed by FAB Promoters.

A copy of the Deed of Guarantee dated 29
Mlarch 2019 are annexed herewith and marked
as Annexure P-11.

4. Upon occurrence of the Material Adwverse
Effect in the repayment ability of RAB
Promoters and the Event of Default as sct out
in paragraphs 14 to 27 abowve, the SCL Loan
and the Loan Agreement dated 05 Scptember
2018 availed by the Corporate Debtor hercin,
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were recalled on 9 March 2020 (“SCL Recall
Motice™). By the SCL Recall Notice, the
Corporate Drebtor was called upon to repay the
cutstanding sum of ITNR  148.8906,151/-
under the SCL. Loan and the Loan Agrecment
dated 05 September 2018 along with interest,
on or before 14 hMarch 2020,

A copy of the Loan Recall MNotice dated 09
March 2Z02Z0
Limited to the Corporate Debtor is annexed
herewith and marked as Annexure P-12.

issured by Sammaan Capital

XXX

(IB)-32/ND/2026

CLAIMED TO

1. The Petitioner, J.C.

PART IV
PARTICULARS OF FINANCILAL DEBT
TOTAL Date of Disbursed Date of
AMOUNT OF Apgrcement Amount Disbursement
DERBRT
GRANTED o
AND DATE OF 25032019 | INRK 105 30032019
DISBURSEME Crore
NT
A AMOUNT The brief facts of the case are as follows:

FLOWERS ASSET

BE IN RECOMSTRINCTION PVT. LT, a company
DEFAULT incorporated under the Companies Act, 2013
ANDY THE and registered as an asset rcconstruction
DATE OMN company pursuant to Section 3 of the
WHICH THE SARFAESI (as horcinaficr defined), having
DEFAULT its registered office at Unit No. 203-206, 2nd
QCCURRED Floor, Wing A, Inspire BKC, Bandra Kurla
(ATTACH THE Complex, Bandra {(East), Mumbai — 400051
WORKINMNGS and a branch office at 1st Floor, IHotel Aloft,
FOR THE 5B, IGI T3 Road, Aerocity., New Delhi —
COMPUTATIO 110037 acting in its capacity as trustee of JCF

N OF AMOUNT
AND DAYS OF
DEFAULT IN
TABULAR

FORM)

ARC TRUST 2024-25/33,

The Corporate Debtor, Imagine Home Privale
Limited was incorporated on 31 Mlay 2013
under the Companies Act. The CTorporate
Debtor is 8 wholly owned subsidiary of RADB
Entcrpriscs (India) Private Limited (“RAB™),
promoted by MMr. Rana Kapoor and Ms. Bindua
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Kapoor ({(“"FRAB Fromoters™)h The RABR
Promoters are former founders and promoters
of Yes Bank Limited {("Yes Bank™).

LA™ TRAMNSACTION OF BLISS HOLISE

PRIVATE I.INMVIDTETY, THE PEIMNCIF AT,

BORROWIERR

3. Im 2017, BPADB approached Sammaan Capital
Limmitcd (CSCL™) to awvail loan facilities,
agpregating to IR 1,600 Crores, in favour of

eight (8) of its wholly owned subsidiaries
(“*RAB Group of Companies™).
4. On the strength of the financial wherewithal
and repayment capacity of the RAB
Promoters, SCL and its subsidiary Inmdiabulls
Commercial Credit Limited CICCL),
sanctioned aryd disbursed warious Loraurn
Facilities in favowr of RAB Group of
Companies, including the following:
iy Bliss Housc Private Lirmited
"Frincipal RBorrower™}

(i) Imagine Home Private Limited (the
““Corporate Debtor™)

ifi) Bliss Apri and Eco Tourism Private
Limited

LEAT ] Bliss Willa {Dclhi) Private Limited

W) Bliss Abode Private Limited

{wi} Imagine Estate Private Limited
(vii) JTmagine Habitat Private Limitced
(viii) Imagine Residence Private Limited

5. Among the RAB Group of Companies, the
loan facilitics sanctioned and disbursed by
SCL. in favour of the Principal Borrower i.e
Bliss House Private Limited are set out below:

a. Loan Agreement dated 05
September 2018 of INIR. 70 Crores.
b. Loan Agreement dated 29 ~harch
2019 of INR. 105 Crorves. (“Subject
Loan Arrcement’™)
A copy of the Loan Agpgreement dated 29
March 2019 is annexed herewith and marked
as Annexure P-3
It iz submitted that the Petitioner herein is
resiricting ifs c<laim to the Subject Loan
Apreement as only that loan agreement has
been assigned to the Petitioner. For the sake of
completeness, the reference to the other loan
agreement is also being made.

&. In order to secure the repayment of the abowve
sums, the following securities were furmished
{a) Personal Guarantees by hMr. Rana Kapoor

and MNirs. Bindu Kapoor (“Personal

(IB)-30/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Habitat Pvt. Ltd.
(IB)-31/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Residence Pvt. Ltd.
(IB)-32/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Home Pvt. Ltd.
(IB)-36/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Estate Pvt. Ltd.

Page 16 of 98



Guoarantors™) o stand as guarantors foc
both the Loan Agrecement dated OS5
September 2018 and the Subject Loan

Aprecment, and assurning repayment of the

abowe sum upon failure by the Corporate
Debtor o repray the same,. To this end. two
Joint Decds of Guaranitee were excecouted
by the Personal Guarantors in favour of
SCL, with both the Deeds of Guarantee
executed on 05.09 2013,

A copy of the two Deeds of Guarantee
executed by Iir. Rana Kapoor and hArs.
Bindu Kapoor in favowur of Sammaan
Capital Limited are annexed herewith and
marked as Annexure P-d{Collv)y.

(b} Tce further secure the Subject Loan
Aprecement, the Corporate Debior, by way
of a Deed of Hypothecation dated 22
March 2019 (*“Subject Hypothecation
Deed’™), hypothecated the receiwvables
arising from the properties mentioned
therein. in favour of the Iender i.e.. SCL.
Resultantly, the Corporate Debtor is a
hypothecator wunder the Subject Loan
AgreeIment, as defined thercin arnd

detailed hereinbelonaw.
A copy of the Deed of Hypothecation |

dated 22 March 2019 is annexed herewith

and marked as Annexure P-5.

F. The relevant terms of the Subject Loan
Aorecment can be surmmarized as follows —
a. The tenure of the Subject Loan
A sreement was 60 months from the
date of disbursement wunder the
Apreement or any part thereofl
b. Clause 1.1 stipulates the following -
i. The suarantors,
hy pothecators, morteasors,
pledgors together constitate
“bhligors™ under the Subject
Loan Agreernent.

“Borrower™ Dues™ includes

=
-
1

outstanding principal Lorary
amount and other amounts
duepayable as per the L.oan
Documents and'or any other
1o agrecemeni{s) ecntercd
berween (a) the bormoswen(s)
and (b) the lender.

“MnMaterial Adverse Eflfcct™
includes a material adwverse
effect on the ability of the
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Obligors to performn - their
obligations.
<. Clause z.1 stipulates Tthat all

CObligors of the Principal Borrower

i.e., Bliss House Private Limited, are
jointly  and sewverally liable for
repayment of the Borrower™s Duesg.,
Clause 9.2.2 further stipulates that
the obligations under the Subject
Loan Agreement are wvalid, binding
and enforceable against the Obligors
of Corporate Debtor. The relewvant
extracts of Clauses 2.1 and 9.2.2 are
reproduced below:

2T Lowarr Arrorent

Thre OQEBIigoris) shall be jofnily
ared severally ffable to papy the
Borrower’s Dnees for Fre
Lerndar. ™

- The ebligations
expressed to be assirned in
each Loar Documents ore
carrd Wil be  fegol, werdich,
Birrcdirie el ernforceabie
cgarinst  the Obifcorys)l, the
Orhlfporis)t freirs, execurors,
FLACCESSOFS, aSSiFrs arnd estate
aF if. they frad beoernr parfies
Aercta. The Obligorys)’ heirs.
EXECLTOrS, SHCOCESSOFrS, assions
& fegal represerntatives shroll
| Frenve rror pigRE oF intterest frr the
Security and om or afier

occurrence of an Event of
Drafoult wunder ithe Loan
Documents, the Lender shall
be entitled to sell or dispose of
the Security on such terms and

2 SeecFfE prrcErirer o8 e Lender
eermrs _Fir wpwse,  frarer orlicr,
Fegporresrirge  of ey Evernr of
Drefoaelr.

d. Clause 3 read with Schedule I — The
Subject T.oan Agresment ars to be
repaid in specified instalments owver
a period of sixty (603 months from
the date of disbursal. The Last
instalment uwunder Subject Loan
Apreement fell due on 05 April
2024 .

e. Clause 12.1.8 — A iaterial Adverse
Effect constibates am “Ewent of
Defawie™,

f. Clause 12.2 — (Tpon ocouwrrrences of an
Event of Default incloding a
Matenal Adverse Effcct as set out
abowve, lender may recall the loan
and the Borrower’s Dues become
repayable immediately by the
borrower and its Oblipgors.

. Clause 16 — Any default by Obligors
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under their respective loan facilities
would also constitute a default under
the Subject Loan A greement.

B. Im accordance with Clause 1.1, the Corporate
Debtor is an Obligor of the Principal Bormower

under the Subject Loan Agreement.

DEFALILT OF CORPMORBRATE DEBTOIR

UNDER SEPARATE T.OAN FACILITIES

AVAILED FROM SANMMMAAN CAPITAL

LIMITEIN

37.Besides acting as a hypothecator and thus an
obligor under the Suwbject Loan Apgreement,
the Corporate Debtor itself also availed loan
facilities worth Rs. 145 Crores from SCL., The
details of the SCL. Loans are set out below:
i) Loan Apreement dated 05 September

Z018 for IMNE. 60 Crores.

(i) Loan Agreement dated 29 bdarch
2019 for INE 85 Crores. (“SCL
Loan™})

It must be noted that only the SCL Loan has

been assigned to the Petitioner herein and the

Petitioner®s claim is restricted to the SCL.

Loan.

38.The SCL Loan and the Loan Agreement dated
05 September 2018 availed by the Corporate
Drebitor herein were sanctioned as part of the
overall facility of ~Rs. 1600 Crores availed by
the FAB Group of Companies.

A copy of the Loan Apreement dated 29

March 2019 cxccouted berween Samumaan

Capital Limited and the Corporate Debtor is

annexed herswith and marked as Annexure

| P—110.

39 .The terms of the Subject Loan Agreement and
SCL Loan are identical and the SCL Loan was
securcd frfer a@fia by a Deed of Personal
Guarantee dated 2% Bidarch 2019 executed bar
EARB Promotfers.

A copy of the Deed of Guaranice dated 29

March 2019 are annexed hereswith and marked

as Annexunre P-11.

G40. Upon occurrence of the Material Adverse
Effect in the repavment ability of BRABR
Promoters and the Event of Defanlt as set out
in paragraphs 14 to 27 abowe, the SCL Loan
and the Loan Agrecment dated 05 Septermnber
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2018 availed by the Corporate Debtor hereirn,
were recalled on 9 March 2020 (“SCL Recall
MNotice™). By the SCL Recall MNotice, the
Corporate Debtor was called npon to repay the
ouistanding sum of INE 1462359 375/-
under the SCL. Loan the Loan Agresment
dated 05 September 2018 along with interest,
on or before 14 March 2020,

A copy of the Loan Recall Notice dated 09
March 2020 issued by Sammaan Capital
Limited to the Corporate Debtor is annexed
herewith and marked as Annexure P-12.

XXX

(IB)-32/ND/2026

PFART IV

PARTICULARS OF FINANCIAL DEBT

TOTAL Date of Disbursed Date of
ANMOUNT OF Acreement | Amount | Disbursement
DEBT

GRANTED 29.03.2019 | INR 105 30.03.2019
AND DATE OF Crore

DISBURSEME

INT

AMOUNT The brief facts of the case are as follows:
CLAIMED TO | 1. The Petitioner, J.C. FLOWERS ASSET
BE i RECONSTRUCTION PVT. LTD, a company
DEFAULT incorporated under the Companies Act, 2013
AND THE and registered as an asset reconsiouction
DATE O™ company pursuant to Section 3 of - the
WHICH THE SARFAESI {as hereinafter defined), having
DEFAULT its registered office at Unit No. 203-206, 2nd
OCCURRED Floor, Wing A, Inspire BEKLC, Bandra Kurla
(ATTACH THE Complex, Bandra (East), Mumbai — 400051
WORKINGS and a branch effice at 1st Floor, Hotel Alofi,
FOR THE 5B, IGI T3 Road, Aerocity, MNew Delhi —
COMPUTATIO 110037 acting in its capacity as trustee of JCF
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N OF AMOUNT ARC TRUST 2024-25/33 and of JCF ARC
AND DAYS OF Trast 2024-25/37F.
DEFAULT IMN | 2. The Corporate Debtor, Imagine Estate Private

Limited was incorporated on 11 December

TABULAR 2007 vnder the Companies Act 1956. The

FORM) Corporate Debtor is a whelly owned )

subsidiary of RAB Enterprises (India) Private

Limited (“"RAB™), promoted by hMr. FRana

Kapoor and Ms. Bindu Kapoor (C“IRAB

| Promoters™™). The RAB Promoters are former
founders and promoters of Yes Bank Limited
{"Yes Bank™).

ITAOAN TRANSACTION OF BLISS ITOUSE

PRIVATE LIMITED, TITE PRINCIFAL

BORROWER

- 3. In 2017, RPAD approached Sammaan Capital
Limited ((*SCL™) to awail loan facilities,
aggregating to INR. 1,600 Crores, in favour of
eight (8) of its wholly owned subsidiaries
“FLAR Group Companies™™).

4. ©On the strength of the financial wherewithal

and repayment capacity of the RAB

Promoters, SCL. and its subsidiary Indiabulls

Comrmercial Credit Limited CICCL™™),

sanctioned and disbursed various loan

facilities in favour of RAB Group of

Companies, inclading the followinge:

(i) Bliss House Private Limited
{("Principal Borrower™ )

[ii) Imagine Estate Frivate Limited ({(the
“Clorporate Debtor™)

Ciii) Bliss Agri and Eco Tourism Private

Limited
(i) Bliss VWilla Private Limited
' (%3] Biliss Abode Private Limited
iy Imagine Home Private Limited
{wvii) Imagine Habitat Private Limited
{wiii) Imagine Residence Private Limited
5. Among the RAB Group of Companies, the
loan facilities sanctioned and disbursed by
SCL in favour of the Corporate Debtor are set
out belomwr:
a. Loan Aoreciment dated o5
September 2018 of INR. 70 Crores.
b. Loan Agreement datced 29 MMarch
2019 of INR 105 Crores. (“Subjcct
Loan Agreement’™)
A copy of the Loan Apreement dated 29
Mlarch 2019 is annexed herewith and marked

as Annexure -3,

6. Im order to secure the repayment of the abowve

sums., the following securities were furnished:
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and MNrs. Bindu Kapoor ((“Personal
Guarantors™) to stand as guarantors for
both the Loan Agreerment dated 05|
September 2018 and the Subject Loan
Apreement, and assuring repayment of the
abowve sum upon failure by the Corporate
IDrebtor to repay the same. To this end, two

joint Deeds of Guarantee were executed |

by the Fersonal Guarantors in favour of
SCL., with both the Deeds of Guarantee
executed on 05.090.2018.

A copy of the two Deeds of Guarantee
executed by Iir. Rana Kapoor and Mrs.
Bindu Kapoor in favour of Sammaan
Capital Limited are annexed herewith and
marked as Annexure P-4{Colly}).

(b) To firther secure the Subject Loan
Agreement, the Corporate Debior, by way
of a Deed of Hypothecation dated 22
hdIarch 2019 (“Subject Hypothecation
IDeed™), hypothecated the receivables

arising from the properties mentioned
therein, in favour of the lender i.e., SCL..
Resultantly, the Corporate Debtor is a
hypothecator under the Subject Loan
Agreement, as defined therein and

detailed hereinbelow.
A copy of the Deed of Hypothecation |

dated 22 March 2019 is annexed herewith
and marked as Annexure PS5,

F. The relevant terms of the Subject Loan

Agreesment can be summari=zed as follows —
a. The temare of the Loan A gresments
was o0 months from the date of
disburscment under the Agsreerment
or any part thereof,
b. Clause 1.1 stipulates the following -
i. The Suarantors,
hypothecators, morteasors,
pledgors together constitute
“Obligors™ under the Loan
A precrments.
“*Borrower s Ducs™ includes |
outstarndirege prinncipal loraary
amount and other amounts
dus/payable as per the Loan
IDoocwuwnents and/or any olher

i
=t

1loar agreement(s) entered
between {a} the borrower(s}
and {(b) the lender.

jii. *“*Material Adverse Effect™
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effect on the ability of the

Oblipors to  perform their
obligations.

2. Clause 2.1 stipulates that all

Obligors of the Principal Borrower

i.e., Bliss House Private Limited, are |
jointly and sewverally liable for
repayment of the Borrower™s Dues.
Clause 9.2.2 further stipulates that
the obligations under Loan
Aprecments are wvalid, binding and
enforceable against the Obligors of
Corporate Debtor. The relewvant
extracts of Clauses 2.1 and 9.2.2 are
reproduced beloma:

w2 F Lor Armowrnf

The Obligoris) shall be joirnitiyr
arrd severaliy liable to pay the

Borrower s PP T the
Fernder. ™
o2 2. The abligations

expressaed o be assumied i
each Loagrm Docuwuments are
arnd  will be legal, valid,
Bircdirne crrzed eriforceable
against rthe Obligorfz), the
OEligor(E) ™ heirs, executors,
Scc2ssors, assigrns and estate
as i, they had beernr parties
Berefo. The Obligoris) ™ heirs,

EXECUIONS, SHCCesSors, assigns
& legal representatives shall
have no right or interest in the
Security and on or after
occurrence of an Evemt of
Default  wunder the Loan
Documents, the Lender shall
be entitled to sell or dispose of
the Security on such terms and

it such manner as the Lender
deems  fit wpon, inter alia,
Bappening of arr Eventr af
Dreferele. ™

d. Clause 3 read with Schedule I — The
Bliss House Loans are to be repaid
in specified Iinstalments owver a
period of sixty {(650) months from the
date of disbursal. The last instalrirent
under Subject Loan Agreement fell
due on 4 April 2024,
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e. Clause 12_.1.8 — A Material Adverse
Effect constitutes an “Ewvent of
Default™.,

f. Clause 12.2 —TTpon occurrence of an
Event of Default including a
Mhaterial Adwverse Effect as set out
abowve, lender may recall the loan
and the Borrower’s Dues become
repayvabile irmmediately by the
borrower and its Obligors.

£. Clause 16 — Any default by Obligors
under their respective loan facilities
wiould also constitute a default under
the Loan Agreements.

8. In accordance with Clause 1.1, the Corporate

Debtor is an Obligor of the Principal Bormoswer

under Subject Loan Agreernent.

DEFAULT OF CORPORATE DEBTOR
UNDER SEFPARATE LOAN FACITITIES
AVAILED FROM INDIABULLS
COMMERCIAL CREDIT LIMITED

37.Besides acting as a hypothecator and thus an
oblipor under the Subject Loan Agreement,
the Corporate Debtor itself also availed loan
facilities worth Rs. 346 Crores from Indiabulls
Commercial Credit Limited “ICCL™), a
sister concern of SCL (*ICCL Loans™). The
details of the ICCL Loans are set out below:
(i) Loan Agreemeﬁt dated 7 October
2019 bearing no. -S000241043 for
INR 172 Crores
(i) Loan Agreement dated 7 October
2019 bearing no. S000241044 for
TNER. 174 Crores
. | 38. These ICCL. Loans were sanctioned as part of
the overall facility of ~Rs. 1600 Crores availed
by the RADB Group of Companies.
A copy of the Loan Agreements dated 07
Orctober 2019 executed between Indiabulls
Commercial Credit Limited and the Corporate
Debtor is annexed herewith and marked as

Annexure P-10{Colly).
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39_The terms of the Subject L.oan Agreement and
ICCIL. Loans are identical and the ICCL L.oans

were secured frfer alia by a Deed of Personal
Guarantee dated 4 October 2019 executed by
FAPE Promoters.

A copy of the Deeds of Guarantee dated 04

October 2019 are annexed hercwith and
marked as Annexure P-11({(Colly).,

40 . LIpon occurrence of the Material Adwverse

Effect in the repayment ability of RAaB
Promoters and the Event of Default as set out
in paragraphs 14 to 27 above, the ICOCL Loans
were recalled on 9 March 2020 (“ICCIL.
Recall Notice™). By the ICOCY. Recall ™Notice,
the Corporate Debtor was called upon Lo repay |
the outstanding sum of TINR 3,59.40, 75,000/
under the ICCL Loans, on or before 14 Dlarch
2020.
A copy of the Loan Recall MNotice dated 09
March 2020 issued by Indiabulls Commercial
Crodit Limited to the Corporate Debtor is
annexed herewith and marked as Annexure
P12

12. An Assignment Agreement dated 29.03.2025 was executed between
SCL and the Petitioner before us, in terms of which SCL assigned its rights,
interests and claims arising out of the Subject Loan Agreement and the SCL
loan and the security documents in relation to the Subject Loan Agreement
to the Petitioner. The Petitioner has preferred the present petition as assignee.
13. The replies filed on behalf of all the Corporate Debtors / Respondents
are pari materia. For convenience, we extract relevant excerpt from the reply
filed in Company Petition (IB) No. 30 of 2026, as under:-

“5. The facts relevant for the purpose of adjudication of the present
Petition are laid out below:
a. The Respondent along with principal borrower are a wholly owned
subsidiary of RAB Enterprises (India) Private Limited (“RAB’).
(IB)-30/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Habitat Pvt. Ltd.
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RAB’s group companies such as the Respondent and the principal

borrower availed various loan facilities from IHFL, including:

i. The principal borrower entered into two loan agreements with
IHFL, worth Rs. 70 crore and Rs. 105 crore. The Respondent
along with other group companies entered into a Deed of
Hypothecation dated 22.03.2019 to hypothecate certain assets
by way of first — ranking charge in favour of the lender, as
security for the dues payable against the principal borrower’s
Rs. 105 crore loan (“Hypothecation Deed”). These assets inter
alia included a duplex apartment ‘Unit 5’ at a project named as
‘Sesen’ in Mumbai, Maharashtra (owned by the Respondent),
valued by IHFL at Rs. 110 Crores even when the construction
was only partly complete (“Sesen property”). A copy of IHFL’s
valuation report dated 31.08.2018 for the Sesen property is

annexed hereto and marked as Annexure — R1.

ii. The Respondent also availed two loans from IHFL through a Loan
Agreement dated 05.09.2018 for Rs. 60 Crores, as well as for
Rs. 80 Crores, in their capacity as a principal borrower. The
Sesen property was also mortgaged against the Rs. 80 crore

loan, through a mortgage deed dated 16.08.2019.

b. ClL 1.1 of the aforesaid Loan Agreements defines ‘Borrower’s Dues’
as the outstanding principal amount and other amounts
due/payable as per the relevant Loan Agreements and/or any
other loan agreements entered into between the borrower and the
lender, including any interest, default interest, fees, costs, charges,
expenses and other sums whatsoever payable by the Obligor (s) to
the lender. The term ‘Obligor(s)’ is defined as a party to the Loan
Documents who is either a borrower, hypothecator, guarantor,
mortgagor, pledgor and/or any other person providing security to

secure the borrower’s obligations towards the Borrower’s Dues.
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Clause 12 of the Loan Agreements, worded identically, provided

numerous ‘Events of Default’ which would give rise to a breach of

the Agreements. Clause 12.1.8 is most pertinent for the purposes of
the present proceedings. Clause 12.1.8 of the Loan Agreements
provided that if any event or circumstance occurred which the
Lender (IHFL) believed is likely to have a ‘Material Adverse Effect’,
or if any circumstance or event occurred, which in the opinion of
Lender would or was likely to prejudicially or adversely affect in
any manner, the ability / capacity of the Obligor (s) to perform or
comply with their obligations under the Loan Documents to repay
the dues, the said event would constitute an ‘Event of Default’.
Even though the terms of Clause 12.1.8 were unduly favorably
biased for IHFL and left everything to its sole discretion, the
Respondent as a principal borrower had no choice but to accede to

the terms of the unilateral and one — sided Agreements.

c. Schedule II of the principal borrower’s Rs. 105 crore loan and
Respondent’s Rs. 80 crore loan required them to only undertake
interest payments from the date of first disbursal, i.e., 05.04.2019
up till 05.11.2021 (first two and a half years of the loan tenure),
and the principal payments were required to be made thereafter up
till 05.04.2024, i.e., the end of the loan’s tenure. This arrangement
provided sufficient comfort to the Respondent, while at the same
time causing substantial profits for IHFL through the regular
interest payments. A perusal of the Statement of Accounts dated
30.06.2020 and 08.09.2020 for the principal borrower’s Rs. 105
crore loan and the Respondent’s Rs. 80 crore loan would indicate
that there was no contravention of the terms of repayment under
Schedule II on either the principal borrower or Respondent’s part.
Copies of the Statement of Accounts dated 30.06.2020 and
08.09.2020 for the loan worth Rs. 105 crore granted to Bliss House

Private Limited are annexed hereto and marked as Annexure — R2
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(Colly). Copies of the Statement of Accounts dated 30.06.2020 and
08.09.2020 for the Respondent’s Rs. 80 crore loan are annexed

hereto and marked as Annexure — R3 (Colly).

d. Accordingly, as of 08.03.2020, the Respondent as well as the
principal borrower had ensured that it had diligently undertaken
the interest payments, and consequently, there was no default of
the terms of the Loan Agreements. Despite the same, on
09.03.2020, to the Respondent’s shock, IHFL issued the 2020 LRNs
for both the principal borrower’s Rs. 105 crore loan and the
Respondent’s Rs. 80 crore loan, recalling the loan facilities and

called upon the Respondent to repay:

i. An outstanding amount of Rs. 189,27,34,375/- (Rupees One
Hundred Eighty — Nine Crore Twenty — Seven Lakh Thirty — Four
Thousand Three Hundred Seventy — Five Only) along with Rs.
83,81,048/- (Rupees Eighty — Three Lakh Eighty — One
Thousand Forty - Eight Only) towards TDS within a period of 5
days, in its capacity as an Obligor to the principal borrower’s

loan of Rs. 105 crore;

ii. An outstanding amount of Rs. 140,71,56,250/- (Rupees One
Hundred Forty Crores Seventy — One Lakh Fifty — Six Thousand
Two Hundred and Fifty only) along with Rs. 65,37,259/-
(Rupees Sixty — Five Lakh Thirty — Seven Thousand Two
Hundred and Fifty — Nine only), towards TDS within a period of

5 days, with respect to the Respondent’s Rs. 80 crore loan.

It is pertinent to mention that the 2020 LRNs were issued without
any prior default notice in relation to the Respondent’s payment

obligations under the Loan Agreements.

e. IHFL through the 2020 LRNs alleged that the ‘Event of Default’ had
already occurred as a result of ‘Material Adverse Effect’ under the
aforesaid Loan Agreements. Pertinently, the 2020 LRNs failed to
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provide any justification and reasoning or furnish and / or

elaborate in any manner upon the alleged ‘Event of Default’, and

failed to consider that the principal borrower and Respondent had
not defaulted on a single payment till the date of issuance of the
2020 LRNs. Indeed, with respect to the Respondent’s loan as a
principal borrower, the Respondent had maintained an impeccable
track record of timely interest and TDS payments on the aforesaid
loans. There was no cogent evidence or averment in the 2020 LRNs
indicating why the Respondent or principal borrower would be
unable to undertake the payments under the aforesaid Loan
Agreements subsequently. These vague and unsubstantiated 2020
LRNs have subsequently been utilized by IHFL in connivance with
parties such as JCF to harass the Respondent and other related
entities across multiple ill — founded proceedings and forum

shopping across legislations and courts.

f. On 08.04.2020, the principal borrower as well as the Respondent
wrote to IHFL objecting to issuance of the 2020 LRNs. Copies of the
emails dated 08.04.2020 issued by the Respondent and Bliss
House Private Limited are annexed hereto and marked as

Annexure — R4 (Colly).

g. Considering the dispute resolution scheme under the Rs. 105 crore
loan as well as the Respondent’s Rs. 80 crore loan, arbitral
proceedings were initiated by IHFL and finally concluded on
08.05.2021, wherein, the Ld. Sole Arbitrator appointed by IHFL
reserved the matter for the purposes of passing awards (“IHFL
Arbitration”). After a significant delay of one (1) year, nine (9)
months and twenty (20) days, the Ld. Sole Arbitrator proceeded to
issue similarly — worded Awards on 28.02.2023. Accordingly, the
said Awards were passed with a significant delay and without
considering that the 2020 LRNs were issued without any

Jjustification or reasoning, and that the 2020 LRNs were in violation
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of mandatory RBI Circulars and the Hon’ble Supreme Court’s
judgment in Small Scale Industrial Manufactures Assn. v. Union of

India, (2021) 8 SCC 511, premised solely on post - facto

Jjustifications:

i. The Ld. Sole Arbitrator failed to consider that the justification for
invoking the 2020 LRNs were entirely introduced post the
issuance of the LRN and was not a part of the 2020 LRNs in any
manner whatsoever. The sole justification for the invocation,
being the involvement of one of the guarantors in unrelated legal
proceedings, was not present in the 2020 LRNs, and was only
introduced later through pleadings before the Ld. Sole Arbitrator
in the IHFL Arbitration; entirely introduced post the issuance of
the LRN and was not a part of the 2020 LRNs in any manner
whatsoever. The sole justification for the invocation, being the
involvement of one of the guarantors in unrelated legal
proceedings, was not present in the 2020 LRNs, and was only
introduced later through pleadings before the Ld. Sole Arbitrator
in the IHFL Arbitration;

ii. The Ld. Sole Arbitrator failed to consider that as per RBI Circulars
dated 27.03.2020, 17.04.2020 and 23.05.2020 (“RBI
Circulars”), all commercial banks and Non — Banking Finance
Companies (“NBFCs”) were required to provide a moratorium on
instalments due between 01.03.2020 and 31.08.2020. With
respect to the RBI Circulars, before the Hon’ble Supreme Court in
Small Scale Industrial Manufactures Assn. v. Union of India,
(2021) 8 SCC 511, the counsel for the RBI categorically submitted
that the Circular dated 27.03.2020 shall be applicable to all
banks, NBFCs etc., mandatorily, and the same was recorded by
the Hon’ble Supreme Court while disposing of the matter. It is
pertinent to note that the Hon’ble Supreme Court did not leave an
iota of discretion in the hands of financial institutions, when it
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came to the application of the RBI Circular. A copy of the RBI
Circular dated 27.03.2020 along with the Statement on

Developmental and Regulatory Policies is annexed hereto and
marked as Annexure — RS. Copies of the RBI Circulars dated
17.04.2020 and 23.05.2020 are annexed hereto and marked as

Annexure — R6 (Colly). iii. The Awards, with respect to certain

group companies, seems to hold all Obligors to the Loan
Agreements jointly and severally liable for the entire sum
awarded, without considering that the Obligor’s liability
extended only to a small portion of the loans granted by IHFL;

iv. The Awards are also vitiated by the fact that the same was
delivered after an unsubstantiated and inexplicable delay of 1
year, 9 months and 20 days from the date on which the Awards
were reserved, meaning that the same is grossly against the

public policy of India.

h. Aggrieved by the said Awards rendered by the Ld. Sole Arbitrator
in the IHFL Arbitration, the principal borrower as well as the
Respondent, preferred petitions under Section 34 of the Arbitration
Act before the Hon’ble High Court of Delhi in August 2023, assailing
the legality of the aforesaid Awards on the grounds that the same
is patently illegal and in contravention of the fundamental
arbitration policy of Indian law (collectively referred to as “Section
34 Petitions”). It is submitted that the aforesaid petitions are
currently pending adjudication before the Hon’ble High Court of
Delhi and are listed next on 27.03.2026. A copy of the Respondent’s
Petition under Section 34 of the Arbitration Act, bearing OMP
(Comm) No. 362 of 2023, is annexed hereto and marked as
Annexure - R7. A copy of the principal borrower, Bliss House
Private Limited’s Petition under Section 34 of the Arbitration Act,
bearing OMP (Comm) No. 365 of 2023, is annexed hereto and

marked as Annexure — R8.”
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14. The Petitioner was represented by Advocate Siddharth Kumar Marwha

while the Respondents were represented by Mr. Sunil Fernades, Sr. Advocate.
Mr. Fernades advanced common submissions in respect of all the four
petitions. He contended:-

a. The petitions are not maintainable also for the reason that the
execution of Deed of Hypothecation would not make the executors of
the deed as Financial Debtor or Guarantor.

b. The present petitions are not amenable to jurisdiction of New Delhi
Bench, for the simple reason that the registered offices of the Corporate
Debtors do not lie within its territorial jurisdiction.

c. There was no debt due or default committed on the date of issuance of
Recall Notice dated 09.03.2020, by the Corporate Debtors.

d. The present petitions have been preferred only for the execution of the
Arbitral Award.

e. Since, the basis of the present proceedings is Arbitral Award, which is
under challenged before Hon’ble High Court, the present petitions are
not maintainable.

f. The petition is barred by limitation.

15. The Petitioner filed its written submissions, espousing therein that the
Corporate Debtors are jointly and severally liable for the debt procured by the
Principal Debtors, in terms of clauses 2.1 and 12.2 of Loan Agreement.
Relying upon the Arbitral Award, the Petitioner has buttressed that in terms
thereof the amount of debt and default committed in repayment thereof was
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crystalised. Having reiterated the factual backdrop in brief therein, in the
written submissions the Petitioner canvassed that Section 5(5A) of IBC defines
Corporate Guarantor as a corporate person who is the surety under a contract
of guarantee. Section 126 of the Contract Act, 1872, defines a contract of
guarantee as an undertaking to discharge the debt of a third person in case
of default. In the present case, the Respondent undertook to discharge the BH
Debt in case of default by Bliss House on a clear reading of the terms of the
BH Loan Agreement and the DoH. Clause 2.1 of the BH Loan Agreement
amplify that Respondent in its capacity as Obligor undertook to make good
the repayment of debt extended under the Agreement. The clause 12.2 of
Agreement stipulates that upon the occurrence of an event of default, the
lender is entitled to recall the loan and the outstanding amount therein
become payable by the Obligors.

16. The emphasis laid by the Petitioner in the written submissions filed on
its behalf is that clause 2.2.4 of the BH Loan Agreement in addition casted an
obligation on the obligors including the Corporate Debtors to make good any
shortfall after sale of the securities under the BH Loan Agreement for
discharge of BH debt from any source whatsoever. According to the Petitioner,
in terms of the order dated 21.01.2026 passed by this Tribunal in the
proceedings qua the Principal Debtor, it is established that the Corporate
Debtors are debtors in default.

17. We heard the counsels for the parties and perused the record. Mr. Sunil
Fernande, Ld. Sr. Counsel for the Corporate Debtors argued with vehemence

that the execution of a Deed of Hypothecation by the Corporate Debtors would

(IB
(IB
(IB
(IB

-30/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Habitat Pvt. Ltd.
-31/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Residence Pvt. Ltd.
-32/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Home Pvt. Ltd.
-36/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Estate Pvt. Ltd.

—_= ==

Page 33 of 98



not make them liable as Corporate Guarantors. It is seen from the common
Deed of Hypothecation executed by all the Corporate Debtors before us that
the expression Obligor(s) would mean the Borrower(s), the Hypothecator(s),
the Guarantor(s), the Mortgagor(s), the Pledgor(s) and / or any other person
providing Security to secure the Borrower(s) obligations under the Loan
Documents including the Borrower's Dues and / or who is or becomes a party
(other than the Lender) to the Loan Documents. The relevant excerpt of the

Hypothecation Deed reads thus:-

d s'igﬂlmr P Sttt - - I ! ud“d Egl’['-uﬂr

sed 34
ED O P, meior | Authorl

THES DR B e RIION 0 Dedd™) executed (his this _th dayof 2019,

Lo -

1 1. M/s. Imagine E.s%uutiehﬂﬁ'a e Limited a company as defined in the Companies Act, 2013, with ils
repistered office siruated at 15th Floor, Tower 2A, One Indiabulls Centre, Senapati Bapat Marg,
Lower Farel, Mumbai-400013 and having Corporate Identity Number: U45200MH2007FTCL 74021

ii. M/s. Bliss Agri and Eco Teurism Private Limited a company as defined in the Companies Aci,
2013, with its registered office situated at 15th Floor, Tower 24, One [ndiabulls Centre, Senapati
Bapat Marg, Lower Parel, Mumbai<400013 and having Corporate Identity Number:
Uol100MH2000PTCIZ2320

iii. M/s. Imagine Property Private Limited a company as defined in the Companics Act, 2013, with
its registered office simated at 15th Floor, Tower 24, One Indiabulls Centre, Senapati Bapat Marg,
Lower Parel, Mumbai-400013 and having Corporate Identity Number; U45201MH2007PTC1 73493
iv. M/s. Bliss Apartment {Mumbai) Private Limited a company as defined in the Companies Act,
2013, with its registered office situated at 15th Floor, Tower 2A, One Indiabulls Centre, Senapati
Bapat Marg, Lower Parel, Muombai-400013 and having Corporate Identity WNumber:
UTO109MH2011PTC217428 '

v. M/s. Imagine Home Private Limited a company as defined in the Companies Act, 2013, with its
registered office situated at 15th Floor, Tower 2A, One Indiabulls Centre, Senapati Bapat Maryg,
Lower Parel, Mumbai-400013 and having Corporate [dentity Number: U70100MH2013PTC243368
vi. M/s. Imagine Habitat Private Limited a company as defined in the Companies Act, 2013, with
itz registered office situated at 15th Floor, Tower ZA, One Indiabulls Centre, Senapati Bapat Marg,
Lower Parel, Mumbai-400013 and having Corporaie [dentity Number: U70102MH2013PTC244525
vii. M/s. Imagine Residence Private Limited a company as defined in the Companies Act, 2013,
with its registered office situated at 1 5th Floor, Tower 2A, One Indiabulls Centre, Senapati Bapat
Marg, Lower Parel, Mumbai-400013 and  having Corporate Identity Number:
UT0L09MII20 3PTC244326

(heremafler collestively referred to as the “Hypotheecator{s)", which expression shall, unless it be
repugnant to the subject or context thereof, include its/his'her successors and permitted assigns);

in fovour of .
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? in favour of .

-
2. M/s. Indiabulls Housing Finance Limited, a company as defined in the Companies Act, 2013, with
its registered office sitnated at M - 62 & 63, 1st Floor, Connaught Place, New Delhi 110001 and
having Corporate [dentity Number: L63922DL2005FLC136029 (hereinafter referred to as the “Lender
or “Hypothecatee”, which expression shall, unless repugnant to the subject, context or meaning '
== thereof, be deemed to mean and include its successors and assigns).

i Each of the partiss mentioned above, are hersinafter collectively referred to as the “Parties” and
individually as a “Tarty”.
!

WHEREAS:

A. Pursuant to the loan agreement(s} the date{s) of which is/are mentioned in the Schedule III
hereunder andfor any amendment{s)faddendumi(s) thereto {"Loan Agreement{s)”) entered into
between (a) the Borrower(s) (as mentioned in Schedule III hereunder), and (b) the Lender, the
Lender has lent and advanced or agresd to lend and advance to the Bomrower(s) and the
Borrower(s) has‘have borrowed or agreed to borrow from the Lender on the terms and conditions
contained in the Loan Agreemeni(s) and related Loan Documenis, lean(s) amount as mentioned in
Schedule 1T hereunder (“Loan(s)™).

B. The Parties hereto have apreed that the Bomrower's Dues (a5 defined in the Loan Agreemeni{s))
together with zll other monies whatsoever payable by the Obligon(s) {as defined in the Loan
Agreement(s)) nnder the Loan Documents (as defined in the Loan Apgreement(s)) shall be secured,
inter alia, by a first-ranking charge by way of hypothecation in favour of the Lender, on the
Hypotheecated Asset{s) {as defined hereunder).

C. The Hypo v cute this Deed m the manner hereinafter expressed.
narhy Put nﬁﬁ’ﬁﬁ“ﬁwfﬁuﬂuﬁ‘ﬁm o Limitsd kOr Imanina desce e m - . . _
D. Ifgot defined in this Deed, the capitalised terms used in this Deed shall have the same meaning as
ascribed 10 such terms in the Loan Agreement{s)Loan Documents {defined below). In this Deed,
the term (i} “Borrower(s)” means the company (ies)person(s)/firm(s) named in Schedule 1[I
hereuncer as the Borrower(s) and whose address(s} and other details are also mentioned in
Scheduie 111 hereunder. The term “Bormrower(s)” shall include the Co-Borrower(s), if any, named
in Schedule M1 hereunder; {ii) “Loan Documents” means (a) the Loan Agreement{s) and/or (b) all
other agreement{s), application{s), formi{s), underiaking(s), decument(s), letler{s), deed(s);
memorandumis), declaration(s) andfor power of attormey(s) evidencing, securing, governing or
otherwise pertaining/relating to the Loan{s)Borrower's Dues/security/guarantee and includes any
amendatory, modificatory or supplemental agreement thersto, {iii) Borrower’s Dues™ means the
outstanding principal amount of the Loan and other amounis due/payable as per the Loan
Documents andfor any other loan agreement{z) entered between {a) the Borrower(s) and (b} the
Lender, including any interest, Default Interest, fees, costs, charges, expenses and other sums
whatsoever payable by the Obligor(s) to the Lender; (iv) “Obligor(s)” means the Borrower(s), the
Hypothecator{s}, the Guaranton(s), the Mortgagorn(s), the Pledgor(s) and/or any other persons
providing Security to secure the Borrower(s)™ obligations under the Loan Documents including the
Borrower’s Ducs andfor who is or bocomes a party (other than the Lender) to the Loan
Documents.; {v) “Properties” means the properties mere particularly mentioned in Schedule I
hereunder; {vi) “Receivables™ means the entire sale proceeds, advance, allotment money, rent,
lease rentals, license fees, security deposit(s) and/or other receivables received or to be received
(on and from the date of this Agreement) by, fnter afia, the Obligor(s) from all the concerned
persons, including the buyer{s), transferee(s), allotee(s), lessee(s), sub-lessee(s), developer(s),
tenant(s)} and/or licensees of the Properties andfor any portion or unit thereof andfor any other
propertics as mutually agreed hetween the Lender and the Obligor(s), from time to time, pursuant
to any application(s), agreement(s), document(s) and/er contraci(s} for, infer gfia, sale, transfer,
allotment, assignment, development, lease, sub-lease, renting andfor license of the Properties
and/or any portion or unit thereof and/or any other properties as mutually agreed between the
Lender and the Obligon(s). (vii) “Hypothecated Asset(s}” means the (i) Receivables, (ii) all the
present andfor fulure rights, title, interest, benefits and entitlements, of whatsoever nature, of the
" Hypothecatorg(s) in relation to or in conneclion with the assets more particularly mentioned in
Schedule IT hereundsr and/or any portion or unit thersof, andfor (iii) any other asset(s)
hypothecated/charged or to be hypothecated/charged as Security in favour of the Lender by the
Hypothecator{s) from time to time.

18. The Deed of Hypothecation further stipulates that the Hypothecators

are under obligation to cause the Borrower to pay / repay the Borrowers dues
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as defined in the Loan Agreement and all other outstanding amount under
the Loan Document to the Lender. The clause 1 of the Deed reads thus:-

1. In consideration of the Lender having lent and advanced and/or
agreed to lend and advance the Loan(s) to the Borrower(s) for the
purposes and subject to the terms and conditions set out in the
Loan Documents, the Hypothecator(s) hereby covenant with the
Lender that it/they shall cause the Borrower(s) to pay/repay the
Borrower's Dues (as defined in the Loan Agreement(s)) and all
other outstanding amount under the Loan Documents to the
Lender and that the Hypothecator(s) shall duly observe and
perform all the terms and conditions of the Loan Documents, as

amended from time to time.”

19. From the aforementioned, it is clear that the Corporate Debtors before
us stood as surety for repayment of the amount of debt borrowed by the
Principal Debtor from the Lender, thus it would not be gainsaid that the
Corporate Debtors stood as Corporate Guarantor qua the financial facility
availed by the Principal Debtor viz. Bliss House Pvt. Ltd. In China
Development Bank vs. Doha Bank Q.P.S.C. and Ors. (Civil Appeals No.
7298 of 2022 with Nos. 7328, 7407, 7615 of 2022 and 7434 of 2023) decided
on 20.12.2024 [reported as (2025) 7 Supreme Court Cases 729], it could be
viewed that a contract becomes a guarantee when the same is to perform the
promise or discharge the liability of a third person in case of default. In the
said judgment, the Hon’ble Supreme Court further ruled that going by the
title, Deed of Hypothecation (DoH) is a document creating Hypothecation
which means the process of using an asset as collateral for a loan which acts

as a protection to the Lender when the Borrower does not repay the loan,
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however, the name of the document is not a decisive factor and only because

the title of the document contains the word “Hypothecation”, it cannot be
concluded that guarantee is not a part of the document. Relevant excerpt of
the judgment reads thus:-

“582. The appellants are claiming that their case is covered by sub-
clause (i) of clause (8) of Section 5 IBC. Under sub-clause (i), the
amount of any liability in respect of any guarantee of the items
referred to in sub-clauses (a) to (h) becomes a financial debt.
Therefore, when sub-clause (i) of Section 5(8) is applicable, it is not
necessary that the financial creditor actually tenders any amount to
the corporate debtor. In this case, the appellants are claiming that the
amount of liability covered by sub-clause (i) is in respect of money
borrowed by the RCom entities (excluding the corporate debtor)
against payment of interest under the facility agreements. There is no
dispute that facilities were granted by the appellants to RCom entities.
The amount of any liability in respect of any of the guarantees for
money borrowed against the payment of interest is a financial debt

under Section 5(8) IBC.

53. "Guarantee" is defined under Section 126 of the Contract Act,

which reads thus:
"126. "Contract of guarantee", "surety"”, "principal debtor"
and 'creditor".-- A 'contract of guarantee" is a contract to
perform the promise, or discharge the liability, of a third person
in case of his default. The person who gives the guarantee is
called the "surety"; the person in respect of whose default the
guarantee is given is called the "principal debtor”, and the person
to whom the guarantee is given is called the 'creditor". A

guarantee may be either oral or written."”
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54. A contract becomes a guarantee when the contract is to perform

the promise or discharge the liability of a third person in case of

default. Thus, when a person enters into a contract to perform or
discharge the liability of a third party, the contract becomes a contract

of guarantee.

55. Section 127 of the Contract Act reads thus:

"127. Consideration for guarantee. Anything done, or any
promise made, for the benefit of the principal debtor, may be a
sufficient consideration to the surety for giving the guarantee.”

56. Hence, any promise made or anything done for the benefit of
principal debtor may be sufficient consideration to the surety for giving

guarantee.

Effect of Clause 5(iii) of DoH read with MSTA

Relevance of nomenclature of DoH

57. If we go by the title, DoH is a document creating hypothecation.
In short, hypothecation means the process of using an asset as
collateral for a loan. It acts as a protection to the lender when the

borrower does not repay the loan.

58. Only the title of a document cannot be a decisive factor in deciding
the nature of the document or the transactions affected by the
document. In CCE & Service Tax v. Northern Operating Systems (P)
Ltd. 17, in paras 53 to 55, this Court held thus: (SCC pp. 121-22)

"53. From the above discussion, it is evident, that prior to July
2012, what had to be seen was whether a: (a) person provided
service, (b) directly or indirectly, (c) in any manner for recruitment
or supply of manpower, (d) temporarily or otherwise. After the
amendment, all activities carried out by one person for another,
for a consideration, are deemed services, except certain specified
excluded categories. One of the excluded category is the
provision of service by an employee to the employer in relation to
his employment.

54. One of the cardinal principles of interpretation of documents,
is that the nomenclature of any contract, or document, is not
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decisive of its nature. An overall reading of the document, and its
effect, is to be seen by the courts. Thus, in State of Orissa v.
Titaghur Paper Mills Co. Ltd. 18 it was held as follows: (SCC p.
371, para 120)
120. It is true that the nomenclature and description given
to a contract is not determinative of the real nature of the
document or of the transaction thereunder. These, however,
have to be determined from all the terms and clauses of the
document and all the rights and results flowing therefrom
and not by picking and choosing certain clauses and the
ultimate effect or result as the Court did in Orient Paper Mills
case.

This principle was reiterated in Prakash Roadlines (P) Ltd. v.

Oriental Fire & General Insurance Co. Ltd.

55. The task of this Court, therefore is to, upon an overall
reading of the materials presented by the parties, discern
the true nature of the relationship between the seconded
employees and the assessee, and the nature of the service
provided in that context-by the overseas group company to
the assessee.” (emphasis in original and supplied)

59. As held in B.K. Muniraju v. State of Karnataka 10, a sentence or
a term in a contract does not determine the real nature of the contract.
It is true that the courts should not rewrite the contract while making
an attempt to interpret it. However, in D.N. Revri’!, in para 7, this
Court held thus: (D.N. Revri casell, SCC p. 151)

"7. It must be remembered that a contract is a commercial
document between the parties and it must be interpreted in such
a manner as to give efficacy to the contract rather than to
invalidate it. It would not be right while interpreting a contract,
entered into between two lay parties, to apply strict rules of
construction which are ordinarily applicable to a conveyance and
other formal documents. The meaning of such a contract must be
gathered by adopting a common sense approach and it must not
be allowed to be thwarted by a narrow, pedantic and legalistic
interpretation.”
(emphasis supplied)
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60. Therefore, the name of the document is not a decisive factor. Only
because the title of the document contains the word hypothecation,

we cannot conclude that guarantee is not a part of this document.”

19. Also, in J.C. Flowers Asset Reconstruction Pvt. Ltd. v. Vithal M.
Dahake (RP) [Comp. App. (AT) (Ins) No. 1801 of 2024 and I.A. No. 6576,
6577 of 2024] (2026) ibclaw.in 218 NCLAT, Hon’ble NCLAT viewed that
even a mortgager who commit to repay the amount of debt is Corporate Debtor
/ Guarantor within the meaning of Section 5(8) of IBC. Paras 66-69 and 92 of
the judgment reads thus:-

“66. It has been brought out that hon’ble Supreme Court in China
Development Bank v. Doha Bank Q.P.S.C. & Ors. [[2024) ibclaw.in
340 SC] : (Cwil Appeal No. 7298 of 2022) Para 44-60 has conclusively

settled the issue that where a document contains a covenant to pay,

coupled with a security enforcement mechanism, the arrangement
assumes the character of a contract of guarantee, giving rise to a
financial debt under Section 5(8) of the Code. In the said case, Clause
2 of the Deed of Hypothecation (DOH) expressly contained a “covenant
to pay”, whereby the Corporate Debtor undertook to repay the secured
facilities to the Security Trustee. Further, Clause 5(iii) empowered the
Security Trustee to take possession of and enforce the hypothecated
assets upon default. Hon’ble Supreme Court held that the Security
Trustee was acting on behalf of and for the benefit of the Secured
Lenders, and consequently, the Corporate Debtor, Secured Lenders,
and Security Trustee were parties to a composite arrangement
wherein the Corporate Debtor had undertaken to discharge the
liability of the Secured Lenders. Such undertaking was held to be in
the nature of a guarantee under Section 126 of the Indian Contract
Act, 1872, and therefore constituted a “financial debt” under Section

5(8) of the Code.”

(IB
(IB
(IB
(IB

-30/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Habitat Pvt. Ltd.
-31/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Residence Pvt. Ltd.
-32/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Home Pvt. Ltd.
-36/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Estate Pvt. Ltd.

—_= ==

Page 40 of 98



“67. If we apply the above ratio to the present case, the Deed of
Mortgage dated 12.05.2016, contains a clear “Covenant to Pay”

(Clause 3), whereby the Corporate Debtor has undertaken to repay
the Mortgage Debt in accordance with the financing documents. In
addition, thereto, the Mortgage Deed confers upon the Mortgagee the
right to enforce the mortgaged properties upon default, and further
provides that the Corporate Debtor shall remain personally liable for
any deficiency even after enforcement. Similarly, we observe that
Deed of Mortgage dated 12.05.2016 in clause D expressly stipulates
that: “The Mortgagor and the Mortgagee have agreed that the
mortgage and charge on the Mortgaged Properties shall be by way of
a legal mortgage in English form by way of a registered mortgage deed

being these presents.” Thus, the Deed of Mortgage dated 12.05.2016

qualifies as an English Mortgage under Section 58(e) of the Transfer
of Property Act, 1872. Consequently, under of the Deed of Mortgage
dated 12.05.2016, the Appellant is entitled to recover the mortgage
money directly from the REPPL in the event of default by the Principal
Borrower. It is worth noting that Clause 8 Deed of Mortgage dated
12.05.2016 further amplify Mortgagee’s authority to reassign, re-
convey, or re-transfer upon repayment, affirming that all essential
attributes of an English Mortgage are satisfied. We do not agree to the

pleading of the Respondent No on this issue noted earlier.”

“68. We also take into consideration that this Appellate Tribunal in,
Rajeev R. Jain vs Aasan Corporate Solutions Private Limited and

another [(2022) ibclaw.in 31 NCLAT] : (2022 SCC Online NCLAT 25),

held that where a mortgage deed contains a covenant to pay, it
constitutes an English Mortgage under Section 58(e) of the Transfer of
Property Act, 1872, creating a direct financial liability on the mortgagor
and qualifying the creditor as a financial creditor under Section 5(8)

of the Code.
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“69. It is noted that SRRPL was sanctioned a Term Loan of Rs. 350
Crores by Yes Bank, of which Rs. 111 Crores was disbursed towards
construction and development expenses, including balancing tenant
settlement costs for the REPPL’s project “Avenue 54.” Thereby, in a
way REPPL directly benefited from such disbursement and thus
derived a commercial effect of borrowing. This is substantiated by the
Development Agreements executed between the REPPL and Sumer
Buildcorp Put. Ltd. (“SBPL”), whereby development rights over 50% of
the “Avenue 547 project were transferred to the SRRPL in exchange
for 1,50,000 sq. ft. of saleable area. Hence, the REPPL is the direct
beneficiary of the loan proceeds. Accordingly, the Appellant’s claim
arises from a transaction having the commercial effect of borrowing

and falls within Sections 5(8)(f), 5(8)(h), and 5(8)(i) of the Code.”
XXX

“92. We consider that a Deed of Mortgage dated 12.05.2016 and
Supplementary Deed of Mortgage dated 06.02.2018 executed
between the Appellant, SRRPL and REPPL, whereby the REPPL
expressly undertook liability for repayment of the Secured
Obligations. The Deed of Mortgage dated 12.05.2016 contains a
“Covenant to Pay” clause, satisfying the ingredients of an English
Mortgage under Section 58 of the Transfer of Property Act, 1882
(“TPA”), rendering the REPPL liable to repay the mortgage debt.”

20. In Canara Bank Overseas Branch Rep. by Senior Manager vs.
Archean Industries Pvt. Ltd. and Anr. with etc. (Civil Appeal No. 13861 of
2024) decided on 17.03.2026, Hon’ble Supreme Court ruled that a contract
of guarantee is an undertaking to perform the promise or discharge the
liability of a third person in case of his default. In the said case, Archean

Industries Pvt. Ltd. had written a letter undertaking to remit the freight
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payable to the vessel owner. The undertaking given by it was perceived as
Guarantee to pay the amount and the Archean Industries Pvt. Ltd. was held
independently liable to pay the amount of debt. Para 15.1 of the judgment
reads thus:-

“15.1 A reading of the aforesaid provisions indicates that a contract
of guarantee is an undertaking to perform the promise or discharge
the liability of a third person, in case of his default. It is essentially a
voluntary act of taking up the burden of a third party, who has
received or is about to receive some benefit and has failed to make the
payment. The guarantor is called the “surety” and person in default

is called the “Principal Debtor”.

21. In the wake of the aforementioned, we are left with no doubt that the
Corporate Debtors before us have the liability as Corporate Guarantors
towards the lender.

22. To meet the plea of jurisdiction of this Bench, raised on behalf of the
Corporate Debtors, the Petitioner explained that in terms of the provisions of
Section 60(2) of the Code, an application related with CIRP of a Corporate
Guarantor is required to be filed before the same Tribunal before which the
Principal Detor is undergoing CIRP.

23. As far as the issue of maintainability of the petitions is concerned, as
can be seen from the from Section 60(2) of IBC, 2016, where a CIRP for
liquidation proceeding of a CD is pending before a NCLT, an application
related to the Insolvency Resolution or liquidation of bankruptcy of the
corporate Guarantor or personal guarantor as the case may be of such CD

shall be filed before such National Company Law Tribunal. Besides as per
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Section 60(3) of IBC, 2016, an Insolvency Resolution Process or [liquidation

or bankruptcy proceeding of a corporate guarantor or personal guarantor, as
the case may be, of the corporate debtor| pending in any court or tribunal
shall stand transferred to the Adjudicating Authority dealing with insolvency
and resolution process or liquidation proceeding of such corporate debtor. In
due deference to the aforementioned provisions contained in the Code, this
Tribunal (President, NCLT) issued a circular dated 07.02.2024 providing that
the matter should be allocated to different benches, in due regard to the

provisions of Section 60(3) of the Code. The circular reads thus:-

File Na. ZE;IVE;!.\:'&OZA'I-NCI. l{" 4
TE v AR MU, NATIONAL COMPANY LAW TRIBUNAL

¥Emt e wnfiae—g,

¥ oft Al e, sl B

D 6™ Floor, Block-3,
CGO Complex, Ladhi Aoad,

=4 fre=h  New Delhi- 110003

fa=tan » Dated: 7' February 2024

CIRCULAR (for Internal Circulation);
“Relating to marking of connected matters marked to same court”

1. It is observed that many times NCLT Benches are not allocating the
“connected matfer{s)” 10 the same Court where the matters isfare already
pending.

2. Registry at vanous MNCLT Benches under the supervision of JRs/DRs/ARs
who are handling the allocation have to carry out the work of allocation.
diligently so that the conneclted matters are heard In the appropriate BEench.
In this regard provision of section G0 (3) IBC may also be referred to ;

60. Adjudicating Authority for corporate persons:

“(3) An .insolvency resolution process or? fliguicdation or bankrupfcy
proceeding of a corporate guarantor or personal guarantor, as the case
may be, of the corporate debtor] pending in any court or tribunal shall
stand lransferred lo the Adudicating Authonty dealing with insolvency
resolution process or liquidation proceeding of such corporate dabtor...”

3. As such with the approval of competent authorily all NCLT Benches. are
directed to comply with the aforesaid provision cof law particularly for matters
under Section 94 & 95 IBC i.e. the application is allocated to the same cour

where the main maiter of the CD is already pending, if any \;4
TV
BT ki = 'J,fu_? ;_':,.
“{Naveen Kumar Kashyap)
Registrar
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24. Though Section 60(2) of the Code use the expression NCLT, but as the
National Company Law Tribunal is only one, the expression, “pending before
a National Company Law Tribunal” referred to in the Section need to be read
as “pending before a Bench of the NCLT”. The issue is squarely covered by the
judgment of Hon’ble NCLAT in S. Vasudevan Suspended Director of Tuscan
Consultants and Developers Private Limited vs. IDBI Trusteeship
Services Limited and Another [Company Appeal (AT) (CH) (Ins) No.
362/2023 (IA Nos. 1100, 1101, 1105/2023, 818 & 987/2025)] decided on
01.08.2025 reported as 2025 SCC OnLine NCLAT 1259. The relevant excerpt
of the judgment reads thus:-

"60. Adjudicating Authority for corporate persons.-

(1) The Adjudicating Authority, in relation to insolvency resolution
and liquidation for corporate persons including corporate debtors
and personal guarantors thereof shall be the National Company
Law Tribunal having territorial jurisdiction over the place where
the registered office of the corporate person is located.

(2) Without prejudice to sub-section (1) and notwithstanding anything
to the contrary contained in this Code, where a corporate
insolvency resolution process or liquidation proceeding of a
corporate debtor is pending before a National Company Law
Tribunal, an application relating to the insolvency resolution or 1
[liquidation or bankruptcy of a corporate guarantor or personal
guarantor, as the case may be, of such corporate debtor| shall be
filed before such National Company Law Tribunal.

(3) An insolvency resolution process or 2 [liquidation or bankruptcy
proceeding of a corporate guarantor or personal guarantor, as the
case may be, of the corporate debtor] pending in any court or
tribunal shall stand transferred to the Adjudicating Authority
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dealing with insolvency resolution process or liquidation

proceeding of such corporate debtor.

(4) The National Company Law Tribunal shall be vested with all the
powers of the Debts Recovery Tribunal as contemplated under
Part III of this Code for the purpose of sub-section (2).

(5) Notwithstanding anything to the contrary contained in any other
law for the time being in force, the National Company Law
Tribunal shall have jurisdiction to entertain or dispose of-

(a) any application or proceeding by or against the corporate
debtor or corporate person;

(b) any claim made by or against the corporate debtor or corporate
person, including claims by or against any of its subsidiaries
situated in India; and

(c) any question of priorities or any question of law or facts, arising
out of or in relation to the insolvency resolution or liquidation
proceedings of the corporate debtor or corporate person under this
Code.

(6) Notwithstanding anything contained in the Limitation Act, 1963
(36 of 1963) or in any other law for the time being in force, in
computing the period of limitation specified for any suit or application
by or against a corporate debtor for which an order of moratorium
has been made under this Part, the period during which such

moratorium is in place shall be excluded."

9. What would be relevant to note at this stage from the above is that
the aforesaid provision under Section 60(2) creates an exception to the
general prescription of Section 60(1) permitting initiation of insolvency
proceedings against a Corporate Person (e.g. Corporate Guarantor,
Personal Guarantor as the case may be) before a NCLT, other than the
NCLT in whose jurisdiction the registered office of such Corporate
Person, is situated, provided that, the CIRP proceedings (or)
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liquidation proceedings of the Corporate Debtor to which such
Corporate Person is linked, is already pending before such NCLT.

10. In the instant case, the following dates become relevant for
consideration, for examining the applicability of Section 60(1) of the
Code as it has been referred to by the learned counsel for the
Appellant in the Written Submissions filed by him. The same is

extracted hereunder:-

Ozone Frofects| Tuscan Consuftants &
Private timited| Developers Private
{(Principal Borrower) Lrd. {Corporate
Guarantor)

Date of Filing off g pAyguer 2022 19" Sapntember 2022
Application u/s. 7

Date of Registration 27" February 2023 273 May 2023

Date of First Hearing 11" Aprit 2023 11" May 2023
Date of iInitiation of] jst May 2023 g™ Orctober 2023
CIRP {Impugned Order)

11. According to the schedule of dates which has been given by the
Appellant and tabulated herein above, the Application under Section
7 of the Code as against the Ozone Projects Private Limited, the
Principal Borrower, at the behest of the Financial Creditor, was filed
before the learned NCLT, Chennai, on 05.08.2022, the same got
registered as such on 27.02.2023, the date of first hearing of the
aforesaid proceedings was fixed on 11.04.2023 and the said
Application was admitted by the learned NCLT on 01.05.2023. On the
other hand, in the case of Tuscan Consultants and Developers Put.
Ltd., (the Corporate Debtor), the Application under Section 7 of the
Code was filed before the learned NCLT, Chennai, on 19.09.2022, the
said application got registered on 02.05.2023, the first hearing was
conducted on 11.05.2023, and the application was admitted by the
learned NCLT on 09.10.2023 by an order which is the Impugned
Order in the instant Appeal. Learned counsel for the Appellant
contends that on the date when the application under Section 7 of the
Code was filed against the Corporate Debtor, that is, 19.09.2022, no
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CIRP proceedings against Ozone Projects was pending before the

learned NCLT, Chennai, as the said CIRP proceedings commenced

only on 01.05.2023, that only Section 7 Application was pending and
hence learned NCLT, Chennai, lacked jurisdiction to permit the filing
of the Section 7 Application against the Corporate Debtor.

12. There are three terms used in the statute, as listed below, on
which the entire argument of the learned counsel for the Appellant is
constructed.
a) the word 'pending’ as used under Section 60(2) of the I & B Code,
2016,
b) the phrase 'initiation date' as referred to under Section 5(11) of
the I & B Code, 2016, and
c) the phrase 'insolvency commencement date' as referred to
under Section 5(12) of the I & B Code, 2016.
13. The word 'Pending' has not been defined in the Code: but
"initiation date" and '"insolvency commencement date" have been
defined under Section 5(11) and Section 5(12) of the I & B Code, 2016,
and they become relevant for consideration in the instant case. The
said definitions are extracted hereunder:-

"5(11) "initiation date" means the date on which a financial
creditor, corporate applicant or operational creditor, as the case may
be, makes an application to the Adjudicating Authority for initiating
corporate insolvency resolution process;

5(12) "insolvency commencement date" means the date of
admission of an application for initiating corporate insolvency
resolution process by the Adjudicating Authority under Sections 7, 9

or Section 10, as the case may be;"

14. The learned counsel for the Appellant has further submited that,
the proceedings drawn by Respondent No. 1 before the learned NCLT
Chennai, against the Corporate Debtor will be barred, on grounds of

lack of jurisdiction in the light of the provision contained under Section
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60(1) and 60(2) of the I & B Code, 2016, since there is a fundamental

lack of jurisdiction with the learned Adjudicating Authority, Chennai,
to entertain the Application under Section 7 against the Corporate
Debtor and that, as such the order, which has been passed, would
amount to be an erroneous conclusion. He has further contended that
he could not raise this issue of lack of jurisdiction before the Ld. NCLT,
Chennai, because his right to file the reply was closed by an order
dated 04.09.2023 and the recall application under Section 60(5) of the
I & B Code, 2016, filed by him for recalling the said order, was
dismissed, thereby closing his right to file Written Submissions and
hence he was precluded to raise the objection with regards to the
issue of lack of jurisdiction, and the implications of Section 60(1) to be
read with Section 60(2) of the I & B Code, 2016, before the learned
NCLT. He has also submitted that his application filed under Section
65 of the Code, placing on record the conduct and the fraud
perpetrated by the Respondent No. 1, by indulging in evergreening of
the loan account through coercion which could have had a bearing,

was not considered while passing the impugned order.

15. Coming back to the issue of lack of jurisdiction of Ld. NCLT,
Chennai, the learned counsel for the Appellant has argued that, if the
implication of Section 60(2) of the I & B Code, 2016, is taken into
consideration, it clearly prescribes that in case the CIRP or liquidation
process of a Corporate Debtor is pending before a NCLT, then an
application relating to insolvency resolution of a Corporate Guarantor
or Personal Guarantor shall be filed before such NCLT, that, in the
instant case, only an application under Section 7 had been filed on
05.08.2022 against the Principal Borrower, pendency of such
application cannot be termed as pendency of CIRP proceedings within
the ambit of Section 60 (2) of the code and hence the initiation of the
CIRP against M/s. Tuscan Consultants & Developers Put. Ltd., the
Corporate Debtor herein before learned NCLT, Chennai by way of
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CP/IB/01/CHE/2023 was bad in the eyes of law, owing to the fact
that the office of the Appellant was situated in Bangalore.

16. He has submitted that the aforesaid principle could be very well
culled out from the Judgment, rendered by the learned NCLAT in the
matter of State Bank of India v. Mahendra Kumar Jajodia as rendered
in CA (AT) (Ins) No. 60/2022. In particular, he has referred to para 8
of the said judgment, which is extracted hereunder: -

"8. The use of words 'a’ and 'such’ before National Company Law
Tribunal clearly indicates that Section 60(2) was applicable only
when a CIRP or Liquidation Proceeding of a Corporate Debtor is
pending before NCLT. The object is that when a CIRP or
Liquidation application relating to Insolvency Process of a
Corporate Guarantor or Personal Guarantor should be filed
before the same NCLT. This was to avoid two different NCLT
to take up CIRP of Corporate Guarantor. Section 60(2) is
applicable only when CIRP or Liquidation Proceeding of a
Corporate Debtor is pending, when CIRP or Liquidation
Proceeding are not pending with regard to the Corporate
Debtor there is no applicability of Section 60(2)."
17. The above extract holds that the principles of Section 60(2) will
be attracted only when there are pending proceedings against the
Corporate Debtor. The Appellant's counsel contends that since
herein, there was no proceeding pending against the Ozone Projects,
the Principal Borrower, Section 60(2) will have no applicability, and
the learned NCLT, Chennai, will have no jurisdiction to entertain the
Section 7 application against M/ s. Tuscan Consultants & Developers

Puvt. Ltd., the Corporate Debtor.

18. He contends that, the implication of Section 60(2) of the I & B
Code, 2016, will only come into play only when a CIRP or a
Liquidation Proceedings against the Principal Borrower (Ozone
Projects) is actually 'pending’ before the learned NCLT, Chennai, in
order to draw the proceeding against the Corporate Debtor i.e., M/ s.
Tuscan Consultants & Developers Put. Ltd., by overriding the
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embargo of Section 60(1) of the I & B Code, 2016, and by attracting
the exceptions contained under Section 60(2) of the I & B Code, 2016.

What he intends to argue is that, initiation of a CIRP proceedings
before the learned NCLT, Chennai, by attracting the provisions of
Section 60(2) of I & B Code, 2016, is possible only when "a CIRP or
a Liquidation Proceedings against the respective Corporate
Debtor (Principal Borrower in this case) is pending before the
same NCLT", and that, when CIRP or a Liquidation Process is not
pending as regard to the said Corporate Debtor, the provisions of
Section 60(2) of the I & B Code, 2016, cannot be invoked.

19. The schedule of dates as given by the Appellant, shows that the
CIRP process, as against the Ozone Projects, i.e., the Principal
Borrower under same financial assistance agreement stood initiated
from the date of filing of Section 7 Application, i.e., 05.08.2022. As
against the above, the date of filing of the Section 7 application
against the present Corporate Debtor (M/s. Tuscan consultants and
Developers Put. Ltd.,) is 19.09.2022, which is much later to the date
of filing of Section 7 application against the Principal Borrower, that
is, 05.08.2022, which makes it clear that the proceedings against
the Principal Borrower is already "pending” adjudication before the
learned NCLT, Chennai, when Section 7 application was filed
against the present Corporate Debtor. Hence, in the light of the
provisions contained under Section 60 (2) of the I & B Code, 2016,
since a prior proceedings as against the present Corporate Debtor.
Hence, in the light of the provisions contained under Section 60 (2)
of the I & B Code, 2016, since a prior proceedings as against the
Principle Borrower, already stood instituted before the learned NCLT
Chennai, on 05.08.2022, and was pending and since the liabilities
were flowing from a common Debenture Trust Deed and its terms
contained therein, the implication of Section 60(2) of the I & B Code,
2016, would be attracted for drawing a proceedings under Section 7
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of the Code against the Corporate Guarantor to the Principal

Borrower, (the Corporate Debtor herein ie., M/s. Tuscan

Consultants and Developers) before the learned NCLT, Chennai,
only. For the purposes of Section 60 (2) of the I & B Code, 2016,
pendency of CIRP proceedings would ordinarily mean that CIRP has
been initiated by filing an application under Section 7(1) of the I & B
Code, 2016 before the concerned learned NCLT and the same is
pending consideration. Thus filing of Section 7 application itself
against the principle borrower and pendency of the same before
Learned NCLT would have to be treated to be a pendency of the
proceedings, for the purpose of initiating CIRP proceedings against
the Corporate Debtor before the same learned NCLT under Section
60(2) of the Code irrespective of the stipulations of Section 60(1) of
the Code. Thus, the contention of the Appellant that there was no
pending proceedings against the Principal Borrower on the date of
filing of the Section 7 application against M/s. Tuscan Consultants

& Developers Put. Ltd., that is 19.09.2022, is not tenable.

20. The argument being extended by the learned counsel for the
Appellant in the light of the observations made in Para 8 of the
Judgment of the State Bank of India v. Mahendra Kumar Jajodia is
that a mere initiation of CIRP by filing a Section 7 application will not
lead to pendency of CIRP proceeding, that pendency of CIRP
proceedings will happen only after commencement of CIRP
proceedings which is triggered by admission of the said Section 7
Application by learned Adjudicating Authority under Section 7(5)(a)
of the Code and that only the pendency after commencement of CIRP
will qualify to be a 'CIRP proceeding pending to attract provision of
Section 60(2). This interpretation is absolutely a misconception
because, for the interpretation of any provision of law, we will have
to examine the same against the basic objective of the particular
statute. The exception, being carved out under Section 60(2) is for
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the purposes to ensure that the insolvency is resolved at the earliest

and does not get side tracked by multiplicity of proceedings at

different NCLTs, leading to conflict of interests, situations or
decisions particularly when the matter engaging consideration
arises out of same transactions between the creditors and the
Principal Borrower and its guarantors where the rights or the
liabilities flowing from the relevant documents are required to be
interpreted commonly in all connected cases. The ratio in this regard,
as laid down by the Hon'ble Apex Court in para 33 of its Judgment
in Embassy Property Development Private Limited v. State of
Karnataka, is extracted hereunder: -
"33. Sub-section (4) of Section 60 of the IBC, 2016 states that the
NCLT will have all the powers of the DRT as contemplated under
Part III of the Code for the purposes of subsection (2). Sub-section
(2) deals with a situation where the insolvency resolution or
liquidation or bankruptcy of a corporate guarantor or personal
guarantor of a corporate debtor is taken up, when CIRP or
liquidation proceeding of such a corporate debtor is already
pending before NCLT. The object of sub-section (2) is to group
together (A) the CIRP or liquidation proceeding of a corporate
debtor, and (B) the insolvency resolution or liquidation or
bankruptcy of a corporate guarantor or personal guarantor of the
very same corporate debtor, so that a single forum may deal with
both. This is to ensure that the CIRP of a corporate debtor and
the insolvency resolution of the individual guarantors of the very
same corporate debtor do not proceed on different tracks, before
different fora, leading to conflict of interests, situations or
decisions".
21. The same principle is reiterated by the Principal Bench NCLAT
in its Judgment in Monica Jajoo v. PHL Finvest Put. Ltd. (CA (AT) (Ins)
No. 1344 of 2022). Relevant Para 23 is extracted hereunder: -
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"23. As noted above, the transfer petition bearing No. TA(IBC)- 36
(PB)/ 2022 was filed before the Adjudicating Authority. It is also
a fact that even though this application was filed before the
Adjudicating Authority (Bench-IV), it did not take the transfer
application into consideration before passing both the Impugned
Orders, which is a requirement of law as per section 60(1) and
(2) of the IBC. Sub sections (1) and (2) of section 60 lay down a
requirement of law, which stipulates and mandates that an
application relating to insolvency resolution or or liquidation of
corporate guarantor of a corporate debtor shall be filed before
'such’ NCLT, where a CIRP or liquidation proceedings of the
'same’ corporate debtor is pending. This requirement of law has
also been noted in the matter of State Bank of India, Stressed
Asset Management Branch (supra) of this Tribunal".

22. Hence, in order to avoid any contradictory judgment and to
facilitate an effective adjudication of the controversy arising from a
common set of documents (Debenture Trust Deed in this case), the
provisions of Section 60(2) would have to be made applicable and
the proceedings will have to be drawn on a common platform, that
is, before the NCLT where the proceeding as against the Principal
Borrower is pending. Section 60(2) of the Code, thus, basically aims
to keep all the proceedings before one platform and one forum where
the dispute could be commonly adjudicated between the parties, that
is, the creditors and the Corporate Debtor (Principal Borrower in this
case and its guarantors). In that eventuality, the argument as
extended by the learned counsel for the Appellant that there would
be a distinction in the instant case since the earlier proceedings as
against the Principal Borrower had not commenced on the date of
filing of Section 7 application against the Corporate Debtor and hence
the order of Learned NCLT, Chennai is without jurisdiction, is not
acceptable to this Appellate Tribunal as the same is against basic
objective of the Code. As the applications praying for initiation of
CIRP both against the Principal Borrower and its Corporate
Guarantor (Corporate Debtor herein) on account of default are
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emanating from the same Debenture Trust Deed and as the

application against the Principal Borrower has been filed earlier

before NCLT, Chennai and is pending consideration, the proceedings
in respect of the Corporate Debtor (M/s. Tuscan Consultants and
Developers Private Limited) will have to be instituted before the
learned NCLT, Chennai, and not before the learned NCLT, Bangalore
as argued by the learned counsel for the Appellant.

23. The learned counsel for the Appellant for attempts to interpret
the word 'pending' used under Section 60(2) of the I & B Code, 2016,
as pendency of the corporate insolvency resolution process which
has been commenced by borrowing the provision contained under
Section 5 (12) of the I & B Code, 2016. This has already been
answered by the Principal Bench of NCLT, New Delhi, in the matter
of IDBI Trusteeship Services Limited v. DSS Infrastructure Private
Limited (CP(IB) No. 446/2023) in para 4 of its order which is
extracted below:-
"4. In order to appreciate the expression, 'pending’, we may refer
to Section 5(11)of the IBC, 2016, i.e., the definition of 'initiation
date'. In terms of the definition, the 'initiation date' means the
date on which a Financial Creditor, Corporate Applicant or
Operational Creditor, as the case may be, makes an application
to the Adjudicating Authority for initiating Corporate Insolvency
Resolution Process [or the Prepackaged Insolvency Resolution

Process], as the case may be."

24. In the instant case, Application under Section 7 was filed
against the Principal Borrower on 05.08.2022 the Application under
Section 7 against the Corporate Debtor was filed on 19.09.2022.
When the Application filed against the Corporate Debtor was taken
up for consideration by the Learned NCLT, Chennai Bench on
17.04.2023, the Application against the Principal Borrower already
stood registered, the date of such registration being 27.02.2023.
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Therefore, Learned NCLT, Chennai vide its order 17.04.2023,

unhesitatingly took the view that since the case against the Principal

Borrower (Ozone Projects) is pending before NCLT, Chennai, the case
of the Corporate Guarantor, (M/s. Tuscan Consultants and
Developers Private Limited) will also lie before NCLT, Chennai Bench
in accordance with the provisions of Section 60(1) and 60(2) of the
Code. The Learned Counsel for the Appellant seeks to controvert it
by arguing that 'pendency’ of CIRP has to be reckoned from date of
commencement of CIRP and not from date of initiation of CIRP. He
contends that on the date of initiation, the Application alone was
pending, that there is a fundamental difference between merely
initiating the CIRP proceedings by filing an application under Section
7, 9 or 10 and Learned Adjudicating Authority commencing the CIRP
proceedings by admitting the said application under Section 7(5) of
the Code and that pendency of the CIRP proceedings should be
reckoned from the date of commencement alone. The contentions of
the Learned Counsel for the Appellant runs counter to the objective
of the code and the purpose of Section 60(2), as both applications
were flowing from the same Debenture Deed, and were based on
same facts arising from the deed, governing the inter-se relation of
the parties to the debenture deed and both were under consideration
of Learned NCLT, Chennai. Purpose of Section 60(2) is to avoid
multiplicity of forum for deciding the similar nature of dispute and to
facilitate avoidance of contradictory determination of the documents
in relation to same transaction, which would not have been possible

if the contention of the Appellant is accepted.

28. In the earlier part of the Judgment, we have already dealt with
three expressions which required consideration in the instant
Company Appeal, to determine, at what stage the implication of
Section 60(2) of the I & B Code, 2016, will come into play, for the
purposes of initiation of a CIRP proceeding in an event when there
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already exists a pending proceeding against a Corporate Debtor.

However, to answer the questions raised by the Learned Counsel for

the Appellant with respect of 'initiation' and ‘commencement’, we will
have to have reference to Section 7(6) of the I & B Code, 2016, the
provision with which we are concerned Section 7 is titled as
"Initiation of the Corporate Insolvency Resolution Process by
Financial Creditor"; as per Section 7(1), the Financial Creditor, is to
file an application for initiating the CIRP process; under Section 7(5),
Learned Adjudicating Authority passes order admitting the
application, consequent to which under Section 7 (6) CIRP
commences. Though 'initiation’, and '‘commencement’ may mean the
same thing, that is, 'the start, they mean different things in the
context of the code and hence have been independently defined
under Section 5(11) & 5(12) of the I & B Code, 2016, respectively. On
a joint reading of Section 5(11) to be read with Section 7(1) of the I &
B Code, 2016, "date of Initiation", means, the day when the Financial
Creditor files an application before a Tribunal for initiating CIRP
against the Corporate Debtor. At this stage, the proceedings get
initiated' and it remains alive till it is finally adjudicated in the
manner as laid down in the code which is either by rejection of the
application or by approval of the Resolution Plan or by order of
liquidation and till it is finally disposed, it will have to be described
as 'pending'. In order to elaborate upon the said issue, we will have
to deal with, as to what literally word 'initiation' means. In
accordance with the judgment rendered by the Hon'ble Apex Court
in the matter reported in (2006) 13 SCC 252, State, CBI v. Sashi
Balasubramanian, the Hon'ble Apex Court in its para 30 of the said
judgment has dealt with, as to what does the word "initiation"” in the
judicial aspect actually mean. Relevant para 30 is extracted
hereunder:-

"30. "In initio” means in the beginning. The dictionary meaning of
"initiation” is cause to begin. Whereas some statutes provide for
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grant of sanction before a prosecution is initiated, some others
postulate grant of sanction before a cognizance is taken by court.

However, meaning of the word may vary from case to case. In its
wider sense, the prosecution means a proceeding by way of
indictment or information, and is not necessarily confined to
prosecution for an offence.”

26. The word "initiation" has also been defined in accordance with
the Webster's Third New International Dictionary, where the word
initiate' has inter alia been defined as "to begin or set going" that
means, it makes a beginning to perform or facilitate to take a first
action or a step for drawing a proceeding. In Short Oxford English
Dictionary the word 'initiate’ has been defined as "to begin or to
enter upon, to introduce, or set going, to originate process’.
This expression has been dealt with in a Judgment reported in
(2001) 7 SCC 549, Pallav Sheth v. Custodian where it has been
provided that initiating of any proceedings only aims to introduce or
to lay down the first step to start the proceedings. The same
expression has been given in the Black's Dictionary which defines to
initiate means "to start or to originate or to introduce" and the
said expression has been dealt in para 10 of the Judgment as
reported in (2000) 3 SCC 171 Om Prakash Jaiswal v. D.K. Mittal
which has dealt with it describing it as to be "in initio and
initiation" that means, to begin. Relevant para 10 of the Judgment
of Om Prakash Jaiswal is extracted hereunder:-

"10. The expression "initiate any proceedings for contempt" is not
defined in the Act. Words and Phrases (Permanent Edition)
defines "initiate" to mean an introductory step or action, a first
move; beginning; start, and "to initiate" as meaning to commence.
Black's Law Dictionary (6th Edn.) defines '"initiate" to mean
commence; start; originate; introduce; inchoate. In Section 20, the
word "initiate" qualifies "any proceedings for contempt". It is not
the initiation of just any proceedings; the proceedings initiated
have to be proceedings for contempt."”
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27. The term commencement, as contemplated under Section 7 of the
I & B Code, 2016, is quite distinct to the implication of 'initiation’ and
that is why under Section 7(6) of the I & B Code, 2016, the word

"commencement” has been introduced and used for the first time
where it refers to "the corporate insolvency resolution process shall
commence from the date of admission of application under sub
section 5". If the provisions contained under Section 7 of the I & B
Code, 2016 is read in its entirety, it is inclusive of both the expressions
initiation’ and ‘commencement’. Initiation here means to start the
proceedings by filing the same before the Adjudicating Authority, but
the commencement starts only when the Adjudicating Authority
applies its mind and admits the application under Section 7(5) and
decides to commence the CIRP process as per Section 7(6) and that is
why the commencement has been independently considered under
Section 5 (12) of the I & B Code, 2016. Relevant Sub Section (5) & (6)
of Section
7 is extracted hereunder: -
"5) Where the Adjudicating Authority is satisfied that-
(a) a default has occurred and the application under sub-section
(2) is complete, and there is no disciplinary proceedings
pending against the proposed resolution professional, it may,
by order, admit such application; or
(b) default has not occurred or the application under sub-section
(2) is incomplete or any disciplinary proceeding is pending
against the proposed resolution professional, it may, by order,
reject such application:

Provided that the Adjudicating Authority shall, before rejecting
the application under clause (b) of subsection (5), give a notice to
the applicant to rectify the defect in his application within seven
days of receipt of such notice from the Adjudicating Authority.
(6) The corporate insolvency resolution process shall commence

from the date of admission of the application under
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sub-section(5)."

28. The moot question is as to whether CIRP proceedings will start

from the date of initiation oz from date of commencement.

'‘Commencement’ has a special meaning under I & B Code; it finds
mention in as many as 10 different sections of the code; the timeline
of completion of CIRP starts from the date of commencement. The
appointment of IRP, and the operation of moratorium start from date
of commencement. Management of Corporate Debtor, definition of
related party, eligibility of resolution applicant and many such
process are influenced by date of commencement. Since CIRP is a time
bound process, many of the activities of CIRP have to be linked to a
date, which is the Date of commencement of CIRP as per the Code.
However, for the purpose of section 60(2), to determine whether there
is a pending CIRP proceeding, it is enough to establish that CIRP
proceedings has already been initiated under Section 7 to be read
with section 5(11) of the Code and it is pending adjudication.
Therefore, the argument of Learned Counsel for the Appellant that
pendency of a CIRP proceeding has to be reckoned from the date of
commencement as defined in Section 5(12) to be read with Section 7(6)

of the Code cannot be accepted.

29. The word 'pendency’ has been considered in various judicial
platforms, which means that, it is nothing but a pending matter, which
has not yet been decided, that it is pending and adjudication is
remaining under consideration at the stage of 'undecided' and the
proceedings of which have not been finally terminated, that it is the
proceedings, which have been considered to be pending from the date
of start till the date of its final determination. In fact, it would mean
that an action that would not cease to be pending, until and unless it

has been given a final decision and disposal.

30. The term 'pending' was considered from the prospective of a legal
proceeding in a judgment rendered in AIR 1957 SC 503 (509) in the
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matter Asgarali Nazarali Singaporawalla v. The State Of Bombay,

which has dealt with and described the term 'pendency’, as to be the

commencement or a start of a proceedings until it is concluded. The
relevant para is extracted below:-

"20. We do not accept this contention. It cannot be denied that
on July 28, 1952 the date of the commencement of the impugned
Act the case of the appellant was pending before the learned
Presidency Magistrate. On that day the prosecution had closed
its case and the appellant had not yet been called upon to enter
upon his defence. The examination of the appellant under Section
342 of the Code of Criminal Procedure took place after that date.
The appellant filed his written statement on the August 14, 1952
and the addresses by the prosecution as well as the defence
continued right up to September 26, 1952. The word "pending" is
thus defined in Stroud's Judicial Dictionary, 3rd Edn. Vol. III, p.
2141:

"Pending.-(1) A legal proceeding is 'pending’ as soon as
commenced and until it is concluded i.e. so long as the court
having original cognizance of it can make an order on the matters
in issue, or to be dealt with, therein."”

Similar are the observations of Jessel, M.R. In re Clagett's
Estate, Fordham v. Clagett [[L.R.] 20 Ch. D. 637, 653]:

"What is the meaning of the word 'pending'? In my opinion, it
includes every insolvency in which any proceeding can by any
possibility be taken. That I think is the meaning of the word
pending'.... A cause is said to be pending in a court of justice

when any proceeding can be taken in it. That is the test.”

31. This will mean that Section 60(2) of the I & B Code, 2016, would
apply where the proceedings has been started and not yet been
concluded, meaning thereby that there are scope of passing further
orders by Learned NCLT in the said proceedings. Similar view has
been expressed in the judgment reported in AIR 1965 SC 1449 in the
matter Raja Soap Factory v. S.P. Shantharaj, which was dealing with

in the context of the provisions contained under Section 24 of the Code
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of Civil Procedure, which is that "pending proceedings in fact is

not a concluded proceeding’, and that the court having taken

cognizance of it can make an order on the matter until and unless it is
concluded in shape of an adjudication. In the light of what has been
observed above by us, the definition of ‘'initiation" and
"commencement" ought not to be confused as 'commencement’' has got
different legislative intent and a purpose to be achieved and therefore,
the word "pendency"” as used under Section 60(2) of the I & B Code,
2016, will mean the period from the date of starting of the proceedings
(date of initiation) by filing of the Application till it is concluded by a
decision rendered by a court of law (Tribunal), in the manner
prescribed by the Code, that is, rejection of Application, approval of
Resolution Plan or order of liquidation as the case may be. If that be
the situation, the pendency of Section 7 Application as against the
Ozone Projects (Principal Borrower) before the learned NCLT, Chennai,
will have to be taken as pendency of CIRP proceedings against the
Principal Borrower till it is concluded by Learned NCLT, Chennai in
the manner prescribed by the code and if during this period of
pendency, any CIRP proceedings is contemplated to be initiated by
filing an application as against M/s. Tuscan Consultants and
Developers Private Limited i.e., the Corporate Guarantor to the
Principal Borrower (Corporate Debtor herein) it has to be initiated
before the learned NCLT, Chennai, as contemplated under Section
60(2) of I & B Code, 2016, where the proceedings after its initiation
against Principal Borrower by filing of the application were yet to be
concluded by its decision,. Accordingly, the CIRP proceedings before
the learned NCLT, Chennai, against Principal Borrower, would be
treated to be pending and hence the order of Learned NCLT, Chennai,
holding that the drawing of the proceedings against M/s. Tuscan
Consultants and Developers Private Limited, the Corporate Guarantor,

before the learned NCLT, Chennai, is maintainable before NCLT,
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Chennai in the light of the provision contained under Section 60(2) of
the I & B Code, 2016, does not suffer from any error.

32. There could be another distinguishing factor, which is required to
be considered, which is that, when the proceedings as against Tuscan
Consultants & Developers by the Respondent before the learned
NCLT, Chennai were instituted, there was a defect pointed out by the
Registry qua the jurisdiction. When the matter was later taken up on
11.05.2023, the learned Tribunal had remarked that, there was
already an order dated 17.04.2023, where the defects as raised by
the Registry in relation to the territorial jurisdiction were directed to
be overruled and the matter was directed to be listed to be considered
as fresh. It has been argued by the learned counsel for the
Respondent that, the defect with respect to the issue of jurisdiction
was raised by registry in form of a defect and the matter has already
been dealt with by the Tribunal vide its order 17.04.2023, on a judicial
side and the relevant order is extracted here under:-

“The Petitioner is represented by Ld. Counsel Mr. Angad Varma
through video conferencing mode.

Registry raised an objection for numbering and filing of the
Petition before this Bench of the Tribunal on the ground that the
Respondent/ Corporate Debtor in the present case the corporate
guarantor is having registered office situated in Bengaluru and
therefore how this Petition could be maintainable before NCLT
Chennai.

The Financial Creditor/Applicant states that the Corporate
Debtor in the present case is corporate guarantor to M/s. Ozone
Projects Private Ltd having registered office following the jurisdiction
of NCLT Chennal Bench. Case against Ozone Projects Private Ltd.
(Corporate Debtor) is pending adjudicating before NCLT Chennal In
main CP/(IB)49/2023.
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Therefore in terms of Section 60(1) and 60(2) since the case
against the Corporate Debtor/ Ozone Projects is pending before NCLT

Chennai the case of the corporate guarantor will also lye before NCLT

Chennai Bench.

Section 60(2) is reproduced below:

"without prejudice to sub-section (1) and notwithstanding
anything to the contrary contained in this Code, where a corporate
insolvency resolution process resolution process or liquidation
proceeding of a corporate debtor is pending before a National
Company Law Tribunal, an application relating to the insolvency
resolution or [liquidation or bankruptcy of a corporate guarantor or
personal guarantor, as the case may be, of such corporate debtor]
shall be filed before such National Company Law Tribunal.

In view of the above, the objection of the Registry is overruled.
Registry is directed to number the Section-7 Petition and list it for
hearing on next available date."

33. He has contended that the same has been accepted by the parties
including the Appellant, without any demur, without raising any
objection as such and subsequently when the proceeding was carried
on 11.05.2023 wherein the learned Tribunal, had proceeded to hear
the matter on merits, the question of jurisdiction was not contested by
the Appellant before the learned NCLT and hence they cannot be
permitted to agitate the same issue at this belated stage before this
Appellate Tribunal, particularly, when they have not agitated the same
before the learned NCLT by filing any objection to it when the question
of jurisdiction was decided on 17.04.2023. It has been argued to the
contrary by the learned counsel for the Appellant that even if the
question of jurisdiction, decided by the order of 17.04.2023 was not
challenged, it can still be agitated by the Appellant at any stage, even
before NCLAT.

34. The counsel for the Respondent submits that, while passing the
order on 17.04.2023 the Learned NCLT, Chennai, was dealing with an
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issue raised by the Registry by way of a defect about the jurisdiction
of the Tribunal to deal with the matter pertaining to the Appellant,

whose registered office is situated in Bangalore, but the fact remains
that it was a judicial verdict dated 17.04.2023, deciding on the issue
of maintainability of the proceedings before the learned NCLT, Chennai.
This order has not been put to challenge, by the Appellant, and hence
he would be estopped to challenge the same at this ripe appellate
stage, and more particularly when he himself despite being conscious
of the fact, has not filed any pleading with regard to the question of
jurisdiction as such before the learned NCLT and now he cannot be
permitted to be reagitate the same by opening a new chapter

altogether, according to his own whims and fancies.

35. This aspect has been argued to the contrary by the learned counsel
for the Appellant, submitting that, even assuming for the time being
that there was an order passed on 17.04.2023 by the learned NCLT on
a judicial side holding the proceedings to be maintainable before the
learned NCLT Chennai, and that he has not filed any counter/reply
before the learned NCLT, specifically raising the question of
Jjurisdiction, then too there cannot be any bar against him from agitating
the question of jurisdiction before the Appellate Tribunal and for the
aforesaid purpose he makes reference to the Judgment of the Hon'ble
Apex Court, where it has been laid down that the question of
jurisdiction, could be agitated at any stage or at any point of time and
even at the stage of an appeal. This contention seems to be quite
laudable, but it would be a question to be considered as to whether, it
could have been considered when the Appellant himself has acceded
to the question and had not raised any objection, against order dated
17.04.2023, but has rather voluntarily participated in the proceedings
and have invited the order to be rendered on merits on admission of
the application under Section 7 of the I & B Code, 2016. The Judgment
as relied by the learned counsel for the Appellant, is that as reported

(IB
(IB
(IB
(IB

-30/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Habitat Pvt. Ltd.
-31/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Residence Pvt. Ltd.
-32/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Home Pvt. Ltd.
-36/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Estate Pvt. Ltd.

—_= ==

Page 65 of 98



in 2020 120 taxman.com 178 (Calcutta) in the matter of Atin Arora v.
Oriental Bank of Commerce, where the single judge of the Calcutta High

Court in Para 31 has observed that in the light of the provisions
contained under Section 21 of the Code Civil Procedure, the question of
jurisdiction could be agitated at any stage of time and Section 21 of Cr.
P.C. which may not have any application in the proceedings under I &
B Code, 2016. The relevant para is extracted hereunder: -

"31. Thus, the contention of the opposite party that the objection
as to the territorial jurisdiction of the Tribunal should have been
raised at the first instance and that such objection was waived
by nonappearance of the opposite party does not impress the
court. The place of suing in case of suits filed under the Civil
Procedure Code, 1908 is based on the provisions of sections 15
to 20 thereof and the plaintiff has to file the suit in accordance
with the said sections and can also choose the place of suing.
Under such circumstances, section 21 of the Code provides that
the question with regard to territorial jurisdiction or pecuniary
jurisdiction being technical questions, should be raised at the
first instance. In my opinion, when the jurisdiction of the National
Company Law Tribunal has been prescribed under section 60(1)
of the Code and the National Company Law Tribunal within
whose jurisdiction the registered office of the company is situated
is to have exclusive jurisdiction over the proceedings under the
Code, section 21 of the Code of Civil Procedure will not have any
application.”

36. In furtherance thereto his argument, he has further made reference
to a judgment which has laid down almost a similar principle, that,
since the question of jurisdiction, both pecuniary or territorial, goes to
the roots of the competence of the Tribunal deciding the matter, it could
be raised at any stage of time, even in the absence of the pleading
raised in opposition to the effect. He supports his contention stating
that there would be no legal bar as such for him to raise the issue of
territorial jurisdiction, even before this Appellate Tribunal. The
principles as laid down by the said judgment of Atin Arora (Supra) may

not be akin in nature under the facts and circumstances of the instant
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Company Appeal, where despite of being conscious of the question of

jurisdiction being raised, and also despite being conscious of there

being a judicial order passed by the Tribunal on 17.04.2023 deciding
the question of jurisdiction, not challenging it, and still choosing not to
file any objection raising a question of territorial jurisdiction
particularly, when it becomes a subject matter of consideration based
upon the determination of facts and law, the Appellant cannot place
this instant Company Appeal on a common pedestal as that of the
Judgment relied by the Appellant in the matters as rendered, Atin Arora
(Supra). The Appellant has relied on yet other authority, as rendered,
by the Hon'ble Apex Court as reported in (2007) 1 SCC 732 Arunkumar
v. Union Bank of India, where the Appellant has made reference to para
84 of the said judgment, as extracted hereunder.

"84. From the above decisions, it is clear that existence of
"jurisdictional fact" is sine qua non for the exercise of power. If
the jurisdictional fact exists, the authority can proceed with the
case and take an appropriate decision in accordance with law.
Once the authority has jurisdiction in the matter on existence of
"jurisdictional fact", it can decide the 'fact in issue" or
"adjudicatory fact”. A wrong decision on "fact in issue" or on
"adjudicatory fact” would not make the decision of the authority
without jurisdiction or vulnerable provided essential or
fundamental fact as to existence of jurisdiction is present.”

37. That was a case where the question of territorial jurisdiction was
not even agitated by the opposite side to the proceedings at any point
of time in the proceedings and it was being raised for the first time
before the superior forum. It was under those facts and circumstances
Hon'ble Apex Court opined that, since the jurisdiction goes to the root
of the issue it could be permitted to be agitated at any point of time. But
that may not be the same for case at hand, because here the Appellant
had contested the issue, there is a judicial order determining the
question of jurisdiction, which has not been challenged, and there is no
pleading on merits of the jurisdiction. When the question of territorial
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jurisdiction falls to be a question of consideration under facts and law

and yet the matter has been determined on its merit and that too upon

contest, which was given by the Appellant, it has to be construed that
he has waived of his right to file any objection to it, on any of the fact
of the proceedings.

38. We are of the view, so far as the instant Company Appeal is
concerned, the question of competence to decide the controversy based
upon the lack of territorial jurisdiction may not be attracted, as lack of
territorial jurisdiction would mean lack of competence to decide, due to
the subject being placed outside the territorial jurisdiction of the Court
or the Tribunal. It is no one's case that judicially the Tribunal at
Chennai didn't have jurisdiction to decide the subject; actually, it did
have the jurisdiction to decide on the subject. The issue of restriction of
territorial jurisdiction in this case is being agitated based on the
implications of Section 60(1) of I & B Code and the exception carved out
due to Section 60(2). Basically, the question in context of territorial
jurisdiction which falls for consideration is because of exception
provided by Section 60(2). That means both the Tribunals would have
concurrent territorial jurisdiction but which one is to be involved for
subsequent proceedings would be subject to the exception provided by
Section 60(2), where the restriction of jurisdiction on account of the
location of Registered office of the Corporate Debtor as provided under
Section 60(1) of I & B Code, 2016, determining place of suing will stand
overridden due to existence and pendency of an earlier CIRP
proceeding. In other words it could be said that a bar of territorial
jurisdiction provided under Section 60(1) is not absolute and is rather
concurrent in nature, due to the provisions of Section 60(2). Hence, none
of the authorities relied by the Appellant on the issue of territorial
jurisdiction would apply, because this would be a case where both the
Tribunals under law would be having concurrent territorial jurisdiction,

which would be a question to be raised at the earliest possible

(IB
(IB
(IB
(IB

-30/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Habitat Pvt. Ltd.
-31/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Residence Pvt. Ltd.
-32/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Home Pvt. Ltd.
-36/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Estate Pvt. Ltd.

—_= ==

Page 68 of 98



opportunity, which was not done by the the Appellant. The issue of

concurrent territorial jurisdiction has not been the bone of contentions

in any of the authorities, cited by him.”

25. Also, in ICICI Bank Ltd. vs. Era Infrastructure (India) Ltd. etc. (Civil
Appeal No. 6094 of 2019) decided on 26.02.2026, Hon’ble Supreme Court
ruled that the Section 60(2) of IBC enables the same Adjudicating Authority
being NCLT to deal with the case of Principal Borrower and Surety as their
liabilities is co-extensive. Paras 47 to 49 and 77 to 79 of the judgment reads
thus:-

“47. At the very outset, it is contended that the issue stands settled
in view of BRS Ventures Investments Ltd. (supra). The primary
contention hinges on section 60(2), IBC which reads thus:

60. Adjudicating authority for corporate persons -

%k Kk

(2) Without prejudice to sub-section (1) and notwithstanding
anything to the contrary contained in this Code, where a
corporate insolvency resolution process or liquidation proceeding
of a corporate debtor is pending before a National Company Law
Tribunal, an application relating to the insolvency resolution or
liquidation or bankruptcy of a corporate guarantor or personal
guarantor, as the case may be, of such corporate debtor shall be
filed before such National Company Law Tribunal.

kK k¥

48. Thus, it is contended that section 60(2), IBC enables the
adjudicating authority, being the NCLT, before which the
application of the principal debtor is pending, to adjudicate the
application of the corporate or personal guarantor as well.

49. Learned senior counsel supporting the proposition of
simultaneous proceedings would primarily argue that under the

common law principles as well as under section 128 the Indian

(IB
(IB
(IB
(IB

-30/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Habitat Pvt. Ltd.
-31/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Residence Pvt. Ltd.
-32/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Home Pvt. Ltd.
-36/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Estate Pvt. Ltd.

—_= ==

Page 69 of 98



Contract Act, 1872, the liability of the surety or the guarantor is
co-extensive with that of the principal debtor. Reliance is placed

on Bank of Bihar Ltd. v. Damodar Prasad & Anr., State

Bank of India v. Indexport Registered and Ors., Industrial
Investment Bank v. Bishwanath Jhunjhunwala and State
Bank of India v. V. Ramakrishnan.
XXX
77. The reasoning against simultaneous proceedings, at first blush,
would seem simple: one debt, one proceeding. However, this
reasoning was considered and negatived by this Court in BRS

Ventures (supra), which held as under:

28. Sub-section (2) of Section 60 contemplates separate or
simultaneous insolvency proceedings against the corporate
debtor and guarantor. Therefore, sub-section (3) of Section 60
provides that if CIRP in respect of the corporate guarantor is
pending before an adjudicating authority and if the CIRP against
the corporate debtor is pending before another adjudicating
authority, CIRP proceedings against the corporate guarantor
must be transferred to the adjudicating authority before whom
CIRP in respect of the corporate debtor is pending. Thus,
consistent with the basic principles of the Contract Act that the
liability of the principal borrower and surety is coextensive, the
IBC permits separate or simultaneous proceedings to be initiated
under Section 7 by a financial creditor against the corporate
debtor and the corporate guarantor.

78. Thus, the question, whether simultaneous proceedings against
the corporate debtor and/or the guarantor(s) can be maintained
or not, is no longer res integra. All the arguments that have been
canvassed before us, including the interpretation of sub-section
(8) of section 5 and sub-section (2) of section 60 of the IBC, as
well as regulation 8 of the 2016 Regulations read with Schedule-
I, Form C, have been considered by the coordinate bench in BRS

Ventures Investments Ltd. (supra).
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79. The appeals could be disposed of on this finding itself. However,
there is something more that lies ahead. The aggrieved parties
urge us to go beyond merely restating the law and applying it to
the dispute at hand, asserting that this by itself would be
inadequate. What they call upon us is to lay down further
modalities and restrictions governing the process. We consider

these submissions hereafter.”

26. Thus, we are left with no doubt that the captioned petitions are
amenable to the jurisdiction of this Bench where CIRP qua the Principal
Debtor viz. Bliss House Pvt. Ltd., commenced in terms of order dated
21.01.2026 passed in CP (IB)-585/ND/2025 is pending. One may say that in
respect of the part of the debt mentioned in the petitions, the Corporate
Debtors are also Principal Debtors, but the same would not be a ground to
take a view that the Corporate Debtors before us are not Corporate
Guarantors in respect of part of the debt qua which the CIRP in respect of
Principal Debtor is pending before this Bench. Ergo, the plea of territorial
jurisdiction raised on behalf of the Corporate Debtors is rejected.

27. Mr. Sunil Fernandes also raised a plea that the Corporate Debtors did
not commit any default qua the amount of debt. To deal with the issue, we
need to refer to the Loan Agreement. It is seen from Clause 2.1 of the Loan
Agreement dated 29.03.2019 that in terms of the conditions stated in the Loan
Documents, the Lender agreed to lend to the borrowers and the borrowers
agreed to borrow the loan amount mentioned in Schedule I. The amount of
loan was to be disbursed upon the request of the Borrowers. In terms of

Clause 2.2 of the agreement, the Borrower had undertaken to forthwith
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provide/create and/or cause the Obligors to forthwith provide/create the

security and execute the security documents. In terms of the clause, the
Obligors viz the Corporate Debtors herein before us were liable to repay the
amount of debt. The Clause 2.1 and 2.2 of the Loan Agreement reads thus:-

“2.1 Loan Amount

In consideration of the terms and conditions stated in the Loan
Documents, the Lender agrees to lend to the Borrower(s) and the
Borrower(s) agree to borrow, the Loan amount mentioned in
Schedule I hereunder. Further, upon the fulfillment by the
Borrower(s) of all conditions precedent as required / provided by the
Lender and only upon receipt of the request from the Borrower(s),
the Lender may disburse the Loan to the Borrower(s). The Loan may
be disbursed in full or in such tranches as mentioned in the request
for disbursal of the Loan amount by the Borrower(s) or as deemed
fit by the Lender or as may be mutually agreed upon by and
between the Borrower(s) and the Lender and in the case of Loan
being disbursed in tranches, then each request for disbursement
shall have to comply with the above requirements and the amount
to be disbursed should be clearly mentioned.

The entire Loan shall be disbursed only upon the request of the
Borrower(s), in such tranches as deemed fit by the Lender and to the
satisfaction of the Lender after deductions (if any) shall be
paid/disbursed to the Borrower(s) and/or the lender(s) of the
Borrower(s), on and behalf of the Borrower(s).

Subject to the provision of the Loan Documents, the Tenure of the
Loan (or part thereof) shall be as mentioned in Schedule-I of this
Agreement.

The Obligor(s) shall be jointly and severally liable to pay the

Borrower's Dues to the Lender.

2.2 Security
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The Borrower(s) hereby undertake to forthwith provide/create,
and/or shall cause the Obligor(s) to forthwith provide/create the

Security and execute the Security Documents in favour of the
Lender as set out below and/or in Schedule I hereunder read with
the other corresponding schedule(s) hereto and/or any other
Security to be created in the future, if the Lender so desires, to
secure, to the satisfaction of the Lender, all the obligations of the
Obligor(s) under the Loan Documents including the Borrower's
Dues together with costs, charges, liquidated damages, expenses
and all other moneys whatsoever, due and payable, or which may
hereafter be payable by the Obligor(s) to the Lender under the Loan
Documents. The Borrower(s) shall, and/or shall cause the
Obligor(s) to, take/obtain a written no objection certificate ("NOC")
from the Lender prior to, inter alia, any application(s), agreement(s),
document(s) and/or contract(s) for/of/ relating to, inter alia, sale,
conveyance, transfer, lease, possession, sub-lease, rent,
assignment, development, charge, third-party rights/interests,
allotment and/or encumbrance of the Security (and/or any
portion/ unit thereof).

Unless otherwise mentioned in this Agreement and/or unless the
Lender otherwise agrees in writing, the Borrower(s) further
undertake that it/they shall, and shall cause the Obligor(s) to,
forthwith execute the Security Documents and create the first-
ranking mortgage/ charge/ pledge/ hypothecation (in a
mode/manner acceptable to the Lender) over the Security
exclusively in favour of the Lender before or at the time of entering
into this Agreement. Any failure/delay in execution of the Security
Documents and creation of
mortgage/ charge/pledge/ hypothecation over the Security as
aforesaid shall be considered as an Event of Default under the

Loan Documents.”
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28. Clause 2.2.3(iii) of the Loan Agreement also provides that at all times
till all the obligations of the Obligors under the Loan Agreement could be
complied with to the satisfaction of the Lender including payment/repayment
of Borrower’s due to the Lender by the Obligors, the pledged properties were
to be kept free from all encumbrances. The Clause 2.2.3(iii) of the Loan
Agreement reads thus:-

“tiii) The  Borrower(s) confirm and undertake that the
Pledged/ Charged Shares, as more particularly described in the
Schedule IV  hereunder and which are to be/are
pledged/charged in favour of the Lender, are the absolute
property of the Pledgor(s) and that the same are and shall be free
from all encumbrances and claims (except for any
pledge/charge/claim of the Lender) at all times till all the
obligations of the Obligor(s) under the Loan Documents have
been complied with to the satisfaction of the Lender including
payment/repayment of Borrower's Dues to the Lender by the
Obligor(s) and all requisite consents, regulatory or otherwise, and
procedural formalities for pledging the Pledged/Charged Shares

are obtained and complied with.”

29. It is seen from clause 2.2.4 of the Loan Agreement that the
Hypothecators / Obligors were liable to pay from any source the amounts
payable in accordance with the loan documents to the Lender. The clause
reads thus:-

2.2.4 Hypothecation

The Borrower(s) shall cause the Hypothecator(s) and the
Hypothecator(s) shall agree, to the satisfaction of the Lender,
to hypothecate, encumber, charge, pledge and/or assign (by
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way of Security) the Hypothecated Asset(s) exclusively in

favour of the Lender. The Borrower(s) shall cause the

Hypothecator(s) to promptly. submit with the Lender (if so
requested by the Lender) all the original documents of the
Hypothecated Asset(s) duly endorsing the lien/ hypothecation
in favour of the Lender. The Obligor(s) shall forthwith deposit
or shall cause to be deposited the Receivables directly in an
escrow account(s) (and to no other account) as may be
stipulated/agreed by the Lender and shall forthwith execute
escrow agreement(s) in a form satisfactory to the Lender with
respect to deposit of the Receivables into the escrow account(s)
and transfer of amounts into the Lender's specified bank
account(s) on the Due Date(s). The Receivables shall be
utilized/ transferred in a manner as approved/instructed by
the Lender in writing from time to time. It is hereby clarified
that in case of shortfall in the escrow account(s),
payment default(s) by the Obligor(s) and/or occurrence of
an Event of Default, the Obligor(s) is/shall be under an
obligation to pay from any source so as to pay the
amount(s) payable in accordance with the Loan
Documents to the Lender. The Obligor(s) undertake to
forthwith issue irrevocable instructions (in a format acceptable
to the Lender) to all the concerned persons for deposit of the
Receivables only in the escrow account(s) and obtain
confirmations in this regard (and forthwith provide a copy
thereof to the Lender) from all such person(s). The Obligor(s)
shall not give any instruction(s) to the escrow agent(s) and the
escrow agent(s) shall not in any circumstance act on any
instruction(s) of the Obligor(s). The Borrower(s) undertake to,
and the Borrower(s) shall cause the other Obligor(s) to,
irrevocably appoint the Lender as its attorney by execution of

a Power of Attorney for collection of Receivables (in the form
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and substance satisfactory to the Lender) in favour of the

Lender for, inter alia, collection of the Receivables from all the

concerned persons. The Borrower(s) further agree that such
power(s) would be power(s) coupled with interest and

therefore irrevocable.”

30. The clause 3 of the Agreement provided for repayment of the loan. The
clause 4 of the Loan Agreement provided for prepayment / foreclosure and
cancellation of loan. The clause 12 of the Loan Agreement provided for Events
of Default. The clauses 3 and 4 and relevant excerpt of clause 12 reads thus:-

3. REPAYMENT

3.1 Repayment of Loan

3.1.1 The Borrower(s) shall repay the entire Loan to the Lender in
such manner as agreed by the Lender and as per the
payment/ repayment schedule ("Payment/ Repayment
Schedule") provided in Schedule I hereunder or as per any
revised Payment/Repayment Schedule specified by the
Lender from time to time.

3.1.2 The Borrower(s) may repay/pay the installments and other
monies in respect of the Loan through any one of the following
modes post-dated cheques ("PDC method") / the Electronic
Clearing System (Debit Clearing) as notified by the ("RBI ECS
method")/ by directly paying amounts when due to the Lender
("Direct Payment method") / by any other method, and as has
been agreed upon between the Borrower(s) and the Lender.
The Lender may, in its sole discretion, require the Borrower(s)
to adopt or switch to any alternative mode of payment and the
Borrower(s) shall comply with such request, without any
demur or delay. Notwithstanding anything to the contrary, all
payment/amounts shall be deemed to have been received by
the Lender under the Loan Documents only when such
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payments/amounts are actually credited in the Lender's bank

account. If the Borrower(s) cancel or revoke (or attempt to

cancel or revoke) such mandates without the prior consent of
the Lender, such acts of the Borrower(s) shall be entitled to
initiate appropriate criminal proceedings against the
Borrower(s) without prejudice to the Lender's other rights
under the provisions of the Negotiable Instruments Act, 1881.
The Borrower(s) shall pay cheque dishonor charges and
miscellaneous payment charges to the Lender as specified by
the Lender for the first and subsequent representations.
Submission of post-dated cheques by the Borrower(s) to the
Lender shall be deemed to be an unconditional and irrevocable
authority given by the Borrower(s) to the Lender to present
them for payment on or after the dates indicated on such
cheques. The Borrower(s) shall ensure that each of such

cheques is honoured on first presentation.”

XXX

4.1 Illegality

411 If, at any time, it is.or will become unlawful under any applicable laws, rules, regulations for the Lender to
perform any of its obligations as contemplated by this Agreement:

i the Lender shall notify the Borrower(s) upon becoming aware of that event whereupon the Loan
will be immediately cancelled; and

1. the Borrower(s) shall repay the Loan made available to the Borrower(s) on the last day of the
interest period for the Loan occurring after the Lender has notified the Borrower(s) or, earlier, if a
date is specificd by the Lender in the notice delivered to the Borrower(s).

4.2 Notwithstanding anything contained herein, the Lender may, at its sole and absolute discretion, cancel
and/or withhold the disbursement of the Loan in part or full at any stage under this Agreement.

4.3 Unless otherwise agreed or specified by the Lender in writing, no prepayment and/or foreclosure of the
Loan {or any part thereof) shall be made by the Borrower(s) within the period, if any, mentioned in
Schedule 1. The Borrower(s) further agree that the Lender may specify, from time to time, the minimum
amount of prepayment and/or foreclosure to be made by the Borrower(s).

4.4 . In the evemt of any prepayment/ foreclosure/ acceleration of the Loan (or any part thereof) is made in
accordance with the provisions of this Apreement, the Payment/Repayment Schedule for the Borrower’s
Dues shall be amended/ altered by the Lender for giving effect to  such
prepayment/foreclosure/acceleration, and such amended/altered Payment/Repayment Schedule shall be
binding upon the Borrower(s). That in such an eventuality the Borrower(s) undertake and agree to execute
such document(s) as the Lender may require, The interest and any other charges, ete. would be leviable till
the end of the month in which the prepayment/foreclosure has been made. In the event of prepayment, the
amortization schedule shall be effective from first day of the subsequent month, The Lender at its sole
discretion may require swap of the post-dated cheques or any other repayment / payment mode for re-
scheduling of installments from time to time.
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12. EVENTS OF DEFAULT
12.1 Each of the events or circumstances set out herein is an Event of Default.
12.1.1 Non-payment

The Borrower(s) dees/do not pay by the Due Date(s) the Borrower's Dues (or part thereof) and/or any
amount payable pursuant to a Loan Documenit., \ .

Any representation or statement made or repeated by the Obligor{s) or any Affiliate / associate in the Loan
application, Loan Documents or any other document delivered by or on behalf of the Obligor(s) or any
Affiliate / associate under or in conneclion with any Loan Documents is incorrect or misleading in any
material respect when made or repeated. Further, if there is any suppression of facts by the Obligor(s) in the
Loan application, Loan Documents or any other document delivered by or on behalf of the Obligor(s) under
or in connection with any Loan Documents.

12.1.5  Unlawfulness
It is or becomes unlawful for the Obligor(s) to perform any of its obligations under the Loan Documents.
12.1.6 Repudiation

The Obligon(s) repudiates a Loan Document or in the opinion of the Lender, the Obligor(s) has‘have an
intention to repudiate any of the Loan Documents.

12.1.7  Government Intervention
By or under the authority/order of any government/court or otherwise:

12.1.7.1 the management of the Obligor(s) is wholly or partially displaced or the authority of the Obligor(s) in the
conduct of its business is wholly or partially curtailed; or '

12.1.7.2 all or & majority of the issucd shares of the Obligor(s) or the whole or any part of its/their revenues or assets
is seized, nationalized, expropriated or compulsorily acquired; or

12.1.7.3 1f any anachment, distress, execution or other process against the Obligor(s). or any of its properties is
enforced or levied upon;

12.1.8 Material adverse change

Any event or circumstance occurs which the Lender believes is likely to have a Material Adverse Effect or

if any circumstance or event occurs which in the opinion of Lender, would or is likely to prejudicially or

adversely affect in any manner, the ability/ capacity of the Obligor(s) to perform or comply with its/their
" obligations under the Loan Documents and/er to pay/repay the Borrowet’s Dues or any part thereof,

12.1.9  Others

(a) If there is any deterioration or impairment of the Security, if any, or any part thereof or any decline or
depreciation in the value or market price thereof {whether actual or reasonably anticipated), which causes
the Security created in favour of Lender, in the judgment of Lender to becomg unsatisfactory as to
character or value and the Borrower(s) fail to provide additional Security; \ .

Bliss House Private Limited

Fee badiot . Y. _u

31. The clause 12.1.8 of the default clause provided that occurrence of any
event or circumstances which the Lender believes was likely to have a Material

Adverse Effect or the occurrence of event which in the opinion of Lender, could
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or was likely to prejudicially or adversely effect in any manner the ability /

capacity of the Obligors to perform or comply with its / their obligations under
the loan documents and / or to pay / repay the Borrower’s Dues or any part
thereof could be perceived as default.

32. As the circumstances mentioned in clause 12 of the Loan Agreement
(ibid) emerged viz. Material Adverse Effect on Obligors to perform and comply
with the obligation under the loan documents could take place, the Lender
served Recall Notice Dated 09.03.2020 upon Principal Debtor and Guarantors

/ Hypothecators. The notice reads thus:-

Ta Date:  March 09, 2020

1. Mfs. Imagine Habitat Private Limited

15th Floor, Tower 2A, One [ndiabulls Centre,

Senapati Bapat Marg, Lower Parel, Mumbai-400013
Corporate Identity Number: U70102MH2013PTC244525

2. Mfs RAB Enterprises (India) Private Limited

15th Floor, Tower 2A, One Indiabulls Centre,

Senapati Bapat Marg, Lower Parel, Mumbai - 400013
Corporate Identity Number: U70101MH2005PTC153499

3. Mrs. Bindu Kapoor

427-428, 27th Floor, Samudra Mahal,

Dr. A. B. Road, Worli, Mumbai — 400018
Permanent Account Number: ALEPKS69 LA

4. Mr Rana Kapoor

427-428, 27th Floor, Samudra Mahal,

Dr. A. B. Road, Worli, Mumbai — 400018
Permanent Account Number: AHIPKO411A

5. M/s. Imagine Estate Private Limited

15th Floor, Tower 2A, One Indiabulls Centre,

Senapati Bapat Marg, Lower Parel, Mumbai — 400013
Corporate ldentity Number: U45200MH2007PTC174021

6. M/s. Imagine Property Private Limited

15th Floor, Tower 2A, One [ndiabulls Centre,

Senapati Bapat Marg, Lower Parel, Mumbai — 400013
Corporate [dentity Number: U45201MH2007PTC173493

7. M/s. Imagine Home Private Limited

15th Flogr, Tower 2A, One Indiabulls Centre,

Senapati Bapat Marg, Lower Parel, Mumbai — 400013
Corporate Identity Number: U70100MH2013PTC243868
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8. M/s.Imagine Residence Private Limited

15th Floor, Tower 2A, One Indiabulls Centre,

Senapati Bapat Marg, Lower Parel, Mumbai — 400013
Corporate [dentity Number: U70109MH2013FTC244326

9. M/s. Bliss House Private Limited
20, Diplomatic Enclave, Sardar Patel Marg, New Delhi - 110003
Corporate [dentity Number: U70100DL2016PTC304728

10. M/s. Bliss Agni and Eco Tourism Private Limited
15th Floor, Tower 2A, One Indiabulls Centre,

Senapati Bapat Marg, Lower Parel, Mumbai — 400013
Corporate [dentity Number: UD1 100MH2009PTC322329

G
SN

11. Mfs. Bliss Apartment (Mumbai) Private Limited

15th Floor, Tower 2A, One Indiabulls Centre,

Senapati Bapat Marg, Lower Parel, Mumbai - 400013
Corporate [dentity Number UT0109MH2011PTC217428

Dear SirMadam,

ubject: Notice under the Loan Documents and/or the applicable lews for, inter ofia, (a) Loan recall and
payment of all amounts under the Loan Documents andfor (b) saleftrans ferfassign ment/encumbrance of the
Security/Securilies provided under the Loan Documents andfor (¢] invocation of puarantee(s) executed by Lhe
Guaranter(s) in lavour of the Lender under the Loan Documents,

This has reference to the loan agreement(s) executed by (a) the Borrower(s) (as mentioned in Schedule I hereunder)
(b) the Co-Borrower(s) (as mentioned in Schedule I hereunder) and (c) Indiabulls Housing Finance Limited
(hereinatter referred to as the “Lender”) for the Loan(s) more particularly mentioned in Schedule [ hereunder and/or
any amendment(sVaddendum(s) thereto (“Loan Apreement(s)"), the other Loan Documents and/or various
letter(s), if any, exchanged between the Obligor{s) and the Lender.

Please note that Event of Default has/have already occurred under the Loan Documents as a result of, inter alia,
Material Adverse Effect on account of occurrence of event which is likely to or prejudicially or adversely affect in
any manner, the ability/capacity of the Obligor(s) to perform or comply with its obligations under the Loan
Documents.

Kindly note that, as on March 09, 2020, the total outstanding Loan(s) amount along with the interest thereon is Rs.
140,71,56,250/- (Rupees One Hundred Forty Crores Seventy One Lakh Fifty Six Thousand Two Hundred and Fifty
only) in the agpregate, which is payable to the Lender under the Loan Documents. In addition to the aforesaid
amount, TDS certificates of Rs. 65,37,529/- (Rupees Sixty Five Lakh Thirty Seven Thousand Five Hundred Twenty
Nine only) is also to be submitted to the Lender under Loan Documents.

In view of the aforesaid and pursuant to the provisions of the Loan Documents, without prejudice to our other rights
and remedies, we hereby recall the outstanding Loan(s) and call upon you to forthwith pay us all the amounts
payable to the Lender under the Loan Documents within five days from the date of receipt of this notice.

In case of failure on your part to comply with the aforesaid, without prejudice to our other rights/remedies and
without any further notice to any of you,

{2) please treat this notice (issued under the Loan Documents and/or the applicable laws) as a notice offfor
sale, disposing off, transfer, grant, conveyance, assignment and/or encumbrance of anyfall of the

Security/Securities provided in favour of the Lender under the Loan Documents; and/or
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{(b) please treat this notice (issued under the Loan Documents and/or the applicable laws) as a notice for
invocation of the puarantee(s) executed by the Guarantor(s) in favour of the Lender, and pursuant to which
the Guarantor(s) shall be liable to forthwith pay to the Lender all amounts payable to the Lender under the
Loan Documents (including the amounts specified above); and/or

(c) the Lender shall be entitled to, inter alia, exercise other nghts andfor enforce remedies {at your costs and
risk) available under the Loan Documents and/or applicable laws to, inter afia, recover all amounts payable
by you to the Lender under the Loan Documents.

Notwithstanding anything to the contrary, this notice shall prevail over and/or shall not be affected by any other
sorrespondence, payments, actions, etc., in present or future, by or between you and the Lender, unless this notice 1s

specifically withdrawn/annulled by the Lender in writing.

Any capitalized terms used and not defined herein shall have the same meaning as ascribed to such terms under the
Loan Documents. We expect prompt achon on your part,

33. The Corporate Debtors did not deny the Deed of Hypothecation, but
tried to canvass that the same could not have been treated as Corporate
Guarantee. We have already discussed and analysed hereinabove that the
Deed was nothing but was a surety / guarantee / obligation to repay the
amount of debt and the same is unequivocally an undertaking amounting to
Guarantee. As could be ruled in ICICI Bank Limited vs. ERA Infrastructure
(India) Limited etc. (Civil Appeal No. 6094 of 2019) decided on 26.02.2026,
the liability of Corporate Guarantors and Principal Debor are coextensive,
thus simultaneous proceedings qua them are permissible. At the cost of
repetition paras 73 to 79 of the judgment are reproduced hereinbelow: -

“73. In cases where the application was rejected, reliance was chiefly
placed on Vishnu Kumar Agarwal (supra). The relevant portion
from such decision reads thus:

32. There is no bar in the 'I1&B Code' for filing simultaneously two
applications under Section 7 against the 'Principal Borrower' as
well as the 'Corporate Guarantor(s)' or against both the
'‘Guarantors'. However, once for same set of claim application
under Section 7 filed by the 'Financial Creditor' is admitted
against one of the 'Corporate Debtor' (‘Principal Borrower' or
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'‘Corporate Guarantor(s)'), second application by the same
'Financial Creditor' for same set of claim and default cannot be
admitted aqainst the other 'Corporate Debtor' (the 'Corporate
Guarantor(s)' or the 'Principal Borrower'). Further, though there is
a provision to file joint application under Section 7 by the
'Financial Creditors', no application can be filed by the 'Financial
Creditor' against two or more 'Corporate Debtors' on the ground
of joint liability ('Principal Borrower' and one 'Corporate
Guarantor', or 'Principal Borrower' or two 'Corporate Guarantors'
or one 'Corporate Guarantor' and other 'Corporate Guarantor’), till
it is shown that the 'Corporate Debtors' combinedly are joint
venture company.

74. It was, thus, held that once an application stood admitted, either
against the principal borrower or the guarantor, no further
application could be maintained against the guarantor or co-
guarantor or principal borrower. Following this, the impugned
orders too, were passed by the respective tribunals, rejecting the

initiation of CIRP.

75. An appeal was carried to this Court from Vishnu Kumar
Agarwal (supra); however, the parties having reached a
settlement, the appeal47 stood disposed of without expression of
any opinion on the merits thereof.

76. Conversely, the impugned order(s) allowing CIRP to be initiated
simultaneously placed reliance on a judgment of the NCLAT in
Athena Energy Ventures (supra). NCLAT in Athena Energy
Ventures (supra) preferred not to follow Vishnu Kumar
Agarwal (supra) for the reason as under:

19. It is clear that in the matter of guarantee, CIRP can proceed
against Principal Borrower as well as Guarantor. The law as laid
down by the Hon'ble High Courts for the respective jurisdictions,
and law as laid down by the Hon'ble Supreme Court for the
whole country is binding. In the matter of Piramal, the Bench of
this Appellate Tribunal "interpreted" the law. Ordinarily, we

would respect and adopt the interpretation but for the reasons
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discussed above, we are unable to interpret the law in the

manner it was interpreted in the matter of Piramal. For such

reasons, we are unable to uphold the Judgement as passed by
the Adjudicating Authority.

77. The reasoning against simultaneous proceedings, at first blush,

would seem simple: one debt, one proceeding. However, this
reasoning was considered and negatived by this Court in BRS
Ventures (supra), which held as under:
28. Sub-section (2) of Section 60 contemplates separate or
simultaneous insolvency proceedings against the corporate
debtor and guarantor. Therefore, sub-section (3) of Section 60
provides that if CIRP in respect of the corporate guarantor is
pending before an adjudicating authority and if the CIRP against
the corporate debtor is pending before another adjudicating
authority, CIRP proceedings against the corporate guarantor
must be transferred to the adjudicating authority before whom
CIRP in respect of the corporate debtor is pending. Thus,
consistent with the basic principles of the Contract Act that the
liability of the principal borrower and surety is coextensive, the
IBC permits separate or simultaneous proceedings to be initiated
under Section 7 by a financial creditor against the corporate
debtor and the corporate guarantor.

78. Thus, the question, whether simultaneous proceedings against
the corporate debtor and/or the guarantor(s) can be maintained
or not, is no longer res integra. All the arguments that have been
canvassed before us, including the interpretation of sub-section
(8) of section 5 and sub-section (2) of section 60 of the IBC, as
well as regulation 8 of the 2016 Regulations read with Schedule-
I, Form C, have been considered by the coordinate bench in BRS
Ventures Investments Ltd. (supra).

79. The appeals could be disposed of on this finding itself. However,

there is something more that lies ahead. The aggrieved parties
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urge us to go beyond merely restating the law and applying it to

the dispute at hand, asserting that this by itself would be

inadequate. What they call upon us is to lay down further
modalities and restrictions governing the process. We consider

these submissions hereafter.”

34. Also, in Laxmi Pat Surana vs. Union Bank of India and Anr. (2021) 8
Supreme Court Cases 481, the Hon’ble Supreme Court ruled that once the
Principal Debtor commit default, action under Section 7 of IBC, 2016, can
legitimately being invoked against a Corporate Guarantor being a Corporate
Guarantor. Paras 31 and 32 of the judgment reads thus:-

“31. In law, the status of the guarantor, who is a corporate person,
metamorphoses into corporate debtor, the moment principal borrower
(regardless of not being a corporate person) commits default in
payment of debt which had become due and payable. Thus, action
under Section 7 IBC could be legitimately invoked even against a
(corporate) guarantor being a corporate debtor. The definition of

"corporate guarantor” in Section 5(5-A) IBC needs to be so understood.

32. A priori, we find no substance in the argument advanced before
us that since the loan was offered to a proprietary firm (not a corporate
person), action under Section 7 IBC cannot be initiated against the
corporate person even though it had offered guarantee in respect of
that transaction. Whereas, upon default committed by the principal
borrower, the liability of the company (corporate person), being the
guarantor, instantly triggers the right of the financial creditor to
proceed against the corporate person (being a corporate debtor).

Hence, the first question stands answered against the appellant.

35. In the present case, the Principal Debtor has already committed default

and in terms of the order dated 21.01.2026 passed in CP (IB)-585/ND/2025,
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this Tribunal has ordered commencement of CIRP qua it. Paras 23 to 27 of

the order passed by this Tribunal reads thus:-

23. Apparently, the financial facilities availed by the CD before us viz.
Bliss House Private Limited and Bliss Abode Private Limited qua
which CP (IB)-474/ND/2025 was filed could be availed by following
the same process. Thus, the issue involved in the present petition is
exactly identical to the one involved in CP (IB)- 474 /ND/2025. The
said petition could be admitted in terms of the order dated
15.12.2025, relevant excerpt of the order reads thus:-

"14. As far as the plea regarding the financial facility is
concerned, even the CD has not disputed the same. The only
plea raised by CD is that for first sixty months it was liable to
pay the interest only and it was only after expiry of such
period, the liability to repay the principal amount could arise.
However, it is not the case of the CD that even after expiry of
sixty months, it offered any schedule to repay the amount of
debt. Apparently, the CD failed to repay the outstanding
amount of debt in terms of the Recall Notice, on 14.03.2020 as
also in terms of the Demand Notice, on 18.09.2020. Besides,
the default continued during the pendency of Arbitral
Proceedings from 29.06.2020 till 28.02.2023. It is not so that
the liability of the CD to pay the amount of debt occurred only
after the Award dated 28.02.2023. The CD had admittedly
availed the financial facility from the FC and had not honoured
the Recall Notice. The Recall Notice was issued on 09.03.2020
by the Petitioner, recalling the entire loan facility. The CD failed
to make the payment in terms of the Recall Notice and the
outstanding amount remained over due for a period of more
than 90 days. Thus, the account of the CD could be declared
as NPA on 09.06.2020. In the Recall Notice dated 09.03.2020
(Annexure P-11), the FC could specifically allege that the
default had already occurred. The schedule to the Recall
Notice contains the details of the outstanding amount of debt.
It is the case of the CD itself that for a period of sixty months
it was liable to pay only interest and not the principal amount.
Thus, apparently it did not repay the principal amount and
committed default.
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15. The liability to pay the amount of debt and default
committed by the CD is not founded on the Arbitral Award
along, but is with reference to Loan Agreement and liability to
repay the amount of debt, defaulted to be paid. The schedule
1 to Recall Notice reads thus:-

SCHERULE ]
Laan Agrecment
Loan Wame nf| ame of the Borroncr(sh Name of the Co-| Loan(s) Tetal
Agreemenifs] | Lender Borrower(s) oolsianding
Date around 25 on
Mareh 9, 2020
U5 Colobei.| Indiabulls| Wame: Mfs. Bliss Abode| Name: Mr Rana Kapoor | Ugle Rs. Upte Rs.
2017 Housing | Priwiie Limiled | ¢onseitation: Individust 7500000005 | TRITI0.875
Finanee | Canstitution; Compzny | Ase: 60V ears (Rugess Sevety | f-(Rupees
Limited | Address: 40, Amrita Shergill| Father’s Name: Late Mr. | FiveCrores | Seventy Seeen
Marg New Delbi - 110003 | Ry Kishare Kapoor onlh Cror Sevenly
Cargorate Identity Number: | & dvess: 427428, 27 Lakh Ninety
U 0oLOTIPTCEIINE ) Floor, Samudra Makal, Dr. Six Thousnd
PAN: AAHCEI08TA A.B. Raad, -wuﬁil Mujnbai Eigh1 Hupdred
- 400018 Seventy Five
PAN: AHIPEO41 LA eily).
T3 Thctaber, | Indiabufls | Name: WS, Bhiss Abode Mame: ¥r Rana Kapoor | Upto Rs. Upto Rs.
2001 ITousing | Prvate Limiied Cﬂns!huﬁnnalndiuidua[ ﬁ?.ﬂﬂ,ﬂﬂ.frﬂﬂf- 689471 B75
Finance | Constitution Compeny Age: 6] Years {Rupees Sixty | PRupees Sixty
Limieed | Address: 40, Amrita Shergil EﬁIELs Naﬁ L Mr. iedv;f Crores | f;ﬂ mr;
. 3j Kiskore Kanoar
Marg Hew Dc]l:u_ 110003 Address: £27428,27° Lakh Seventy
Carparale [dentity Nuraber: Flaoe, Samodra Mahal, Dr. Ont Theusand
UI0DLAITETCIINE | 4 B, Hoad, Wordi, Mumbai Eight Hundred
PAN: AAHCEI037A - 4018 Seventy Five
PAN: AHIPEDIA oy}
T T T T T B e T [T .om _ lre.om 1
TS Tctober, | Todiabulls | Mames Biis. Eliss  Abede | Name: Mr Rana Kageor | Upto Upta Rs.
2007 Housing | Private Limiled | Constitution: Indiviiuat | 6000000004 | 61,24.37,500
Finance | Consitotion: *  Company | Ase: 60 Years (Rupees Sikty | M{Rugess Sixty
Limited | Aduress: 40, Amnita Shergill | Father's Name: Late Mr, | Cromesonlyl | One Croee
Macg Now DzII]i = 110003 | Raj Kishore Kapaor Sevenly_l-'uur
Corporate Tlentity Number: | Audress: 427428, 17 Lakh Thiny
UI0109DLNTPTCIN92 | Foor, Sacnudra Makal, D, Seven
PAN: AAHCBIUBTA A. B. Road, Worli, Mumbai Thousand Frve
—40ag Ruadred Orly).
PAN; AHIPR I 1A , .
W™ Ucicver, | Indiabulls [ Same: M5 Bliss Abode | Name: Mr Rane Kapoor | Upto Bs. Upta Bs,
un Housing | Privale Limiled | Constitation: Individual | E3.0000.000%- | 8541,21,875
Finanee | Constiletion: Campany Age: 60 Years {Rupees Eighty | /{Rupess
Limited | Address: 40, Amrta Shergll { Father's Name: e Mr. | Theee Crores | EdghyFive
Marg New Delhi = 110003 | faj Kishore Kapaor ouly). Croves Fonty
Corporate Jdertity Nomber: | Addvess: f e Lakh
UT0L03BL201TPTCIIING | pAN: AHIPKIANIA Twentyene
PAN: AAHCBIOS7A Thousnd Eight
Hundred
Sevemy Five
ardyl
T350Ty, 2017 [ndiabulls |Mame: M5 Blss Abode |(ijName: Mr Rana Kapoor |Upta s, Upto Rs.
Housing | Private Lirsited | Constiiution: Idividual  |90,00,000004-  |95,14,65,730
Finance | Cougtitution: Company | Age: 60 Years {Rupees Ninety | H{Pupees
Limited | Address: 40, Amaitz Shergill | Faher's Name: Lye My, |Croresonly). | Ninoiy Five
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Marg New Delbi - 110003 | Raj Kishore Kapone Crores Fouriten

Corporate Identity Number: | Address: 427428, 1 Liakh Sixty
UNIDDLIM TPTCIN 381 | Floor, Samodra Mshal, Br, , Eight Thpusand
PAN: AAHCBIDRTA A, B, Road, Worlt, Mombai Sewen Hundred
=400018 Fifty onlsk
PAN: AHIPKO4T 1A
{i]Mame: RAT Entemeises

{Iodia) Priveis Limited
Constitatiog: Cainpnty
Registored Office Addross:
15th Flor, Tawer X4, Ome
Tndiabulls Centre, Senapati
Bagat Mirg, Lawet Parel,
Mumbai-400813

CIre

L7010 MH00SPTC 1 53459
PAN: AACCDRRIND

16. As far as the Arbitral Award dated 28.02.2023 is
concerned, in view of the judgment of the Hon'ble Supreme
Court in Dena Bank vs. C. Shivakumar Reddy and Anr.
(Civil Appeal No. 1659 of 2020 the same can be relied upon to
deal with the issue of limitation. In the said judgment, the
Hon'ble Supreme Court ruled that a decree and/or final
adjudication would give rise to a fresh period of limitation.
Paras 25, 130 and 131 reads thus:-

"25. Another question which arises for the

consideration of this Court is, whether a final

judgment and decree of the DRT in favour of the

Financial Creditor, or the issuance of a Certificate of

Recovery in favour of the Financial Creditor, would

give rise to a fresh cause of action to the Financial

Creditor to initiate proceedings under Section 7 of

the IBC within three years from the date of the final

judgment and decree, and/or within three years

from the date of issuance of the Certificate of

Recovery.

XXX

130. In effect, this Court speaking through Nariman

J., approved the proposition that an application

under Section 7 or 9 of the IBC may be time barred,

even though some other recovery proceedings might

have been instituted earlier, well within the period

of limitation, in respect of the same debt. However,

it would have been a different matter, if the

applicant had approached the Adjudicating

Authority after obtaining a final order and/ or decree

in the recovery proceedings, if the decree remained

unsatisfied. This Court held that a decree and/or
(IB)-30/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Habitat Pvt. Ltd.
(IB)-31/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Residence Pvt. Ltd.

)

)
(IB)-32/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Home Pvt. Ltd.
(IB)-36/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Estate Pvt. Ltd.

Page 87 of 98



final adjudication would give rise to a fresh period
of limitation for initiation of the Corporate Insolvency
Resolution Process.

131. 1t is true that the finding of Patna High Court in
Ferro Alloys Corporation Limited v. Rajhans
Steel Limited (supra) was rendered in the context
of Section 434(1)(b) of the Companies Act 1956,
which provided that a company would be deemed to
be unable to pay its debts if execution or other
process issued on a decree or order of any Court or
Tribunal in favour of a creditor of the company was
returned unsatisfied in whole or in part."

17. Apparently, the present petition has been filed within
three years of the Arbitral Award. The said judgment of the
Hon'ble Supreme Court Dena Bank vs. C. Shivakumar
Reddy and Anr. (Civil Appeal No. 1659 of 2020) also provides
that in terms of the provisions of Section 238 of IBC, 2016, the
present proceedings would continue notwithstanding
anything in consistent thereto. Para 84 of the judgment reads
thus:-

"84. IBC has overriding effect over other laws.
Section 238 of the IBC provides that the provisions
of the IBC shall have effect, notwithstanding
anything inconsistent therewith contained in any
other law, for the time being in force, or any other
instrument, having effect by virtue of such law."

18. Apparently, even after the Arbitral Award, the CD has not
made the payment of amount of debt. Filling of appeal by it to
challenge the Award is in a way admission of default. In terms
of the provisions of Section 7(3) of IBC, 2016, the FC should
along with the application furnish record of the default
recorded with IU (Information Utility) and should provide the
name of RP. The application satisfies both the requirements.
The name of the proposed IP has been given in Part-1II of the
application. The Part-1II reads thus:-

FARTICULARS OF THE FROPOSED INTERIM
EESQLUTION PROFEESIONAL
1. |HAME, POSTAL ADDRENY, | Sopan hMohan Cag
EMAIL ADDRESS, | Registered  Address  willy
REGISTRATION NUMHBER 1BREI:
D34, 1st Floor, Delence
Colony, Mew Delhi = 110024 '

Carrespondence Address:
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C- 621, éth Floos, Twer C,
IThm,

. Flot Mo, A«40, Sector 52,
Noida, UP- 201301

'- Emall I
sapan]{iiyahad com
Reglatration Number:
IRRUIPADO2IR- ;
N00315/2017-18/10003

19. The Form 2 furnished by the IP has been placed on record
as enclosure to the application. In the said Form, the IP has
declared that no disciplinary proceedings are pending against
him. Thus, the requirements of Section 7 (3) and (5) (a) of IBC,
2016 are satisfied. In the wake, we are left with no option
but to admit the present petition and initiate the
Corporate Insolvency Resolution Process (CIRP) against
the Corporate Debtor. Ordered accordingly.”

24. Additionally, during the course of hearing the Ld. Counsel for the
CD could also espouse that the default could be constituted in terms
of clause 12.1 and 12.2 of the Loan Agreement. As can be seen from
clause 12.1.8 of the Agreement, any event or circumstances which the
lender could believe as an event of material adverse or prejudicial
effect in any manner on the ability of the obligor(s) to perform or
comply with its / their obligation under the Loan Agreement could
constitute event of default. The Clause 12.2 indicates that the failure
of repayment of amount of debt on the same being recalled could also

constitute default. The Clause 12.1 and 12.2 of the Agreement reads

thus:-
12.1 Each of the events or circumstances sef oul herein is an Event of Default
12.1.1 Non-payment
The Bormmrower(s) does/do not pay by the Due Date(s) the Bomower's Dues (or part Jhereol) andior any
a amount payable pursuant to a Loan Document. ‘\L .

12.1.2  Unlawful M'orpose

The Borrower{s) apply (ie<) and'or utilize(s) the Loan a) for such purposes which are not permimed under
the Loan Documents andfor (b) for any purpose which is considered andfor deemed 10 be unlawfal, illegal
or contravens the provisions of any applicable laws, rules and regulations.
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12.1.3 Other chligations

The Obligor(s) commil or threaten to commit a breach/defauh of any provision(s) of the Loan Decuments
nol dus to amy fault of the Lender (other than those referred to in Clause 12.1,] relating 1o Nor-payment)
unless, if capable of remedy, such breach’default is remedied within seven (7) days of such breach/delanll
by the Obligor(s). '

12.1.4 Mlirtprﬂcnulmn

Any representation or statement made or repeated by the thgur{i} or any Affliate [ associate in the Loan
application, Loan Documents or any other document delivered by or on behall of the Obligor(s) or any
AfTilizle / associate under or in connection with any Loan Documents 15 imcomect or misleading in any
material respect when made or repeated. Further, if there is any suppression of facts by the Obligor(s) in the
Loan application, Loan Documents or any other document delivered by ar on behalf of the Obligor(s) under
or in connection with any Loan Documents.

12.1.5 Unlawfulness

It is or becomes unlawful for the Obligor(s) to perform any of its obligations under the Loan Documents,
1216 Repudiation

The Obligor(s) repudiates a Loan Document or in the opinion of the Lender, the Obligor(s) hashave an
intention to repudiate any of the Loan Documents.

1217 Government lotervention
By or under the g;uihnﬁw#nfd‘ﬂ of any government’court or otherwise:

12.1.7.1 the management of the Obligor(s) s wholly or pantially displaced or the authority of the Obligor(s) in the
conduct of jts business is wholly or partially cunailed; or

12.1.7.2 all or & majority of the issued shares of the Obligor(s) or the whole or any part of its/their revenues or pssets
is seized, nationalized, enxproprioled or compulsorily acquired; or

12.1.7.3 If any antachment, distress, execution or other process against the Obligor(s), or any of its properties is
enforced or levied upon;

12.1.8 Diaterizl adverse change

Any evenmi or circumstance occurs which the Leader believes is Ilely to have a Matcrial Adverse Effect or

if any circumstance or event occurs which in the opinion of L Id or is likely 10 prejudicially or

adversely affect in any manner, the ability’ capacity of the Obhgw(s) to perform or comply with its/their
* obligations under the Loan Documents and/or 1o pay/repay the Borrower™s Dues or any part Lhereof;

12.1.9 Oithers

(=) If there is any detcrioration or :mpaumcnl of the Secs-nty. il -ny. or any pan l)mof or any decline or
depreciation in the value or T £ {wh d), which

the Sccurity created in favour of Lcndcr in the judgment of Lcnder 10 beco unsatisfactory as to

EY character or valoe and the Borrower(s) fail to provide additional Scecurity; "R -

{®b) If there is a fail in busi ission of an act of bankruptcy, gencral assignment for the benefit of
creditors, if any Obligor(s) suspcad(s) or default(s) in making paymecnot to any creditors/other lenderss or
threatens 10 do s0, any petition in bankrupicy of by, or against the Obligor(s) is filed or any pelition for
winding up of the Obligor(s) is filed and not withdraws within 30 days of being admitted;

<) If the Obligor(s) is/are unable 1o pay its/their debts (whcther within the meaning of the applicable laws or
otherwise) or if a liquidator, or receiver is appointed in respect of any property or ostate of the Obligos(s)
or the Obligor(s) caries outfapproves/makes an application for amalgamation, merger, arrangs
demerger and/or reconstruction of any of the Obligor(s), except with prior wrillen approval of Lender;

{d) If a receiver is appointed in respect of the whole or any part of the property /asscts of the Obligor(s);
(e) If the Obligor(s) ccascs or thrcatens to ccasc or carry on its/their business: ?
H 113 u o_ certified by a firm of i d by I der (which L der is cntiled and hereby

d to so appoint at any tume) that lbe hnbﬂ:ues of the Obligor(s) exceed the Obligor(s)’ assets or
that the Obligor(s) is/arc carrying on busincss at a loss of more than 50% on a year 1o year basis or the
networth of the Obligor(s)” reduces 10 or below 50% on a year to ycar basis;

(= If the Obligor(s), without prior wrinten of Lender, sell, e ign, convey, grant, deal with
andfor dispose off the Sccunty (or any part thersof) and/or anempt or purport to crcatc any charge,
mor pledge, hyp i Ecn and/or other ance (i di third party right, interest and/or
claim) over the Secusity or any pan th f, for ing any other obligations (Gf any) of the
Obligor(s) to the Lender;

h) If any circumstance or cvent occurs which is prejudicial 10 or impairs or imperils or is likely to prejudice,
impair, imperil the Sccurity (or any part thercof), or any other security given by the Obligor(s) or any part
thereof] °

(O] If any substantial change in the ormmofww;uﬂnanw-ny

significant change in the Obligos(s) shan:boldmg partern’ profit sharing occurs without previous writien
of L der or the B8 1o enjoy the confidence of Lender; or
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(5] If any of the foregoing evenls occur in relation to any third pasty which now or hercafter has guaranteed or
provided Security for or given any indemnity in respect of any money obligation or lizbility hereby sccured
or such third party if individual shall commit an act of bankruptcy or die or become incompetent to
contract,

122 Consequence of an Event of Default

On and at any time aficr the occorrence of an Event of Default, Lender may, with or without any notice to
any of the Obligor(s):

(i}  cancelfrecall the Loan whercupon the Loan and/or the Horrower's Dues shall become immedistcly
repayable/payable by the Obligor(s), and/or

(1) initiate/exercise any or all of its rights, actions, remedics and powers under the Loan Documents
andfor applicable laws (including issuance of show-cause notice(s) to the Obligor(s) and for
making submissions before the relevant commatiee of the Lender); and/or

(iii) enforce, allot, scll, invoke, deliver, deal with, take possession, convey, transfer, assign, lease, sub-

Jease, encumber andlor dispose off in any manner {on terms and conditions including the

sale/transfer price of the Security or any part/unit thereof as deemed fit by the Lender) any or all or

pant of the Security (with or without the intervention of the court/arbitrator) including Mortgaged

Properties or any portion or unit thereof, Hypothecated Asset(s) or any portion or unit thereof

h and/or the Pledged/ Charged Shares, puarantees and demand pmm&.\sory notes, and/or do such

other things in relation to and’or with respect to the Security (any pant thm) Which may be
permitted under law.,

25. It was the matter of satisfaction of the creditor to form an opinion
regarding occurrence of the circumstances mentioned in Clause 12.1
of the Loan Agreement for the purpose of issuance of Recall Notice. As
has been analysed in aforementioned order dated 15.12.2025, the
Arbitral Award had the ramification of extension of the period of the
limitation. The issue raised by the Respondents by way of their reply
is covered by the judgment of the Hon'ble Supreme Court in Dena
Bank vs. C. Shivakumar Reddy and Anr. (Civil Appeal No. 1659
of 2020). We are bound by the view taken by the Hon'ble Supreme
Court in the said judgment referred to in para 17 of aforementioned

order dated 15.12.2025.

26. In the totality of the facts and circumstances, we are of the view
that the present petition deserved to be admitted. Ordered
Accordingly. Sapan Mohan Garg, IP whose name is proposed by the
Applicant is appointed as IRP and e-mail sapan 10@yahoo.com.

27. In light of the above facts and circumstances, it is, hereby ordered

thus:-
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i. Asaconsequence of the Application C.P. (IB) 585/ND/ 2025 being

admitted in terms of Section 7 of the Code, moratorium as

envisaged under the provisions of Section 14(1) of the Code, shall
follow in relation to the Respondent/(CD) as per clauses (a) to (d)
of Section 14(1) of the Code. However, during the pendency of the
moratorium period, terms of Section 14(2) to 14(3) of the Code shall

come into force.

ii. In pursuance of Section 13 (2) of the Code, we direct the IRP or the
RP, as the case may be to make a public announcement
immediately with regard to the admission of this application under
Section 7 of the Code. The expression immediately' means within
three days as clarified by Explanation to Regulation 6 (1) of the
IBBI (Insolvency Resolution Process for Corporate Persons)

Regulations, 2016.

iii. During the CIRP period, the management of the Respondent/CD
shall vest in the IRP or the RP, as the case may be, in terms of
Section 17 of the IBC. The officers and managers of the
Respondent/CD shall provide all documents in their possession
and furnish every information in their knowledge to the IRP within
one week from the date of receipt of this Order, in default of which
coercive steps will follow. There shall be no future opportunities in

this regard.

iv. The IRP is expected to take full charge of the Respondent/CD's
assets and documents without any delay whatsoever. He is also
free to take police assistance in this regard, and this Court hereby
directs the Police Authorities to render all assistance as may be

required by the IRP in this regard.

v. The IRP or the RP, as the case may be shall submit to this
Adjudicating Authority periodical report with regard to the
progress of the CIRP in respect of the Respondent/Corporate
Debtor.

(IB
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(IB
(IB

-30/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Habitat Pvt. Ltd.
-31/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Residence Pvt. Ltd.
-32/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Home Pvt. Ltd.
-36/(ND)/2026 in J.C. Flowers Asset Reconstruction Pvt. Ltd. vs. Imagine Estate Pvt. Ltd.

—_= ==

Page 92 of 98



vi. The Applicant is directed to deposit Rs.2,00,000/ - (Two Lakh only)
with the IRP to meet the immediate expenses. The amount,
however, will be subject to adjustment by the Committee of
Creditors as accounted for by Interim Resolution Professional and

shall be paid back to the Applicant.

vii. In terms of Section 7(7) of the Code, the Registry/Court Officer is
hereby directed to communicate a copy of the order to the
Applicant/ FC, the Respondent/CD, the IRP and the Registrar of
Companies, NCR, New Delhi, by Speed Post and by email, at the
earliest but not later than seven days from today. The Registrar of
Companies shall update his website by updating the status of the
Respondent/CD and specific mention regarding admission of this

petition must be notified.

viii. The Registry/ Court Officer is further directed to send a copy of
this order to the Insolvency and Bankruptcy Board of India for

their record.”
36. As far as the plea of pendency of appeal against Arbitral Award is
concerned, as can be seen from Section 238 of IBC, the provisions of the Code
have effect notwithstanding anything inconsistent therewith. The Section
reads thus:-

“Section 238: Provisions of this Code to override other laws.

238. The provisions of this Code shall have effect, notwithstanding
anything inconsistent therewith contained in any other law for the time

being in force or any instrument having effect by virtue of any such law.”

37. Besides, the Arbitral Award just crystalised the default which had
already taken place in terms of clause 12 of the Loan Agreement. Thus, the
challenge to award under Section 34 of Arbitration and Conciliation Act, 1996

would have no ramification on the proceedings under Section 7 of the Code,
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which is beneficial process and simply result into change of management of a

company first by replacement of existing management with IRP / RP and then
with new management in case of approval of plan. Even after commencement
of CIRP, the RP can always pursue the proceedings under Section 34 (ibid).
In any case, the limitation for filing petition under Section 7 of IBC, 2016
would start running from Arbitral Award dated 28.03.2023. In Dena Bank vs.
C. Shivakumar Reddy and Anr. (Civil Appeal No. 1659 of 2020), Hon'ble
Supreme Court ruled that a decree and/or final adjudication would give rise
to a fresh period of limitation. Paras 25, 130 and 131 reads thus:-

"25. Another question which arises for the consideration of this Court is,
whether a final judgment and decree of the DRT in favour of the Financial
Creditor, or the issuance of a Certificate of Recovery in favour of the
Financial Creditor, would give rise to a fresh cause of action to the
Financial Creditor to initiate proceedings under Section 7 of the IBC
within three years from the date of the final judgment and decree, and/or
within three years from the date of issuance of the Certificate of Recovery.
XXXX
130. In effect, this Court speaking through Nariman J., approved the
proposition that an application under Section 7 or 9 of the IBC may be
time barred, even though some other recovery proceedings might have
been instituted earlier, well within the period of limitation, in respect of
the same debt. However, it would have been a different matter, if the
applicant had approached the Adjudicating Authority after obtaining a
final order and/or decree in the recovery proceedings, if the decree
remained unsatisfied. This Court held that a decree and/or final
adjudication would give rise to a fresh period of limitation for initiation of

the Corporate Insolvency Resolution Process.
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131. It is true that the finding of Patna High Court in Ferro Alloys
Corporation Limited v. Rajhans Steel Limited (supra) was rendered
in the context of Section 434(1)(b) of the Companies Act 1956, which
provided that a company would be deemed to be unable to pay its debts
if execution or other process issued on a decree or order of any Court or
Tribunal in favour of a creditor of the company was returned unsatisfied

in whole or in part.”
38. The said judgment of the Hon'ble Supreme Court Dena Bank vs. C.
Shivakumar Reddy and Anr. (Civil Appeal No. 1659 of 2020) also provides
that in terms of the provisions of Section 238 of IBC, 2016, the present
proceedings would continue notwithstanding anything in consistent thereto.
Para 84 of the judgment reads thus:-

"84. IBC has overriding effect over other laws. Section 238 of the IBC
provides that the provisions of the IBC shall have effect,
notwithstanding anything inconsistent therewith contained in any
other law, for the time being in force, or any other instrument, having
effect by virtue of such law."

39. Thus, the plea of limitation and Bar of present proceedings in view of
the proceedings pending under Section 34 of IBC, 2016 cannot be

countenanced.

40. In Kotak Mahindra Bank Limited vs. A. Balakrishnan And Another
(2022) 9 Supreme Court Cases 186, the Hon’ble Supreme Court ruled that
issuance of a recovery certificate by DRT give rise to a fresh cause of action to
a financial creditor to initiate proceedings under Section 7 of IBC within 3
years from the date of final judgment and decree of within 3 years from the
date of issuance of recovery certificate issued by DRT. Paras 70 and 71 of the
judgment reads thus:-

(IB
(IB
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“70. A perusal of the judgment of this Court in Dena Bank would
reveal that this Court considered all the relevant provisions of the IBC
and the earlier judgments of this Court. As already discussed
hereinabove, we do not find any inconsistency in the judgment of this
Court in Dena Bank with the earlier judgments of this Court on which
reliance is placed by Shri Viswanathan. We find that the contention
that the judgment of this Court in Dena Bank being per incuriam to
the statutory provisions and earlier judgments of this Court, is wholly

unsustainable.

71. We have already hereinabove, done the exercise of considering
the relevant provisions of the IBC afresh and come to a conclusion that
a liability in respect of a claim arising out of a recovery certificate
would be a "financial debt" within the meaning of clause (8) of Section

!

5 IBC and a holder of the recovery certificate would be a "financial
creditor” within the meaning of clause (7) of Section 5 IBC. We have
also held that a person would be entitled to initiate CIRP within a
period of three years from the date on which the recovery certificate is
issued. We are of the considered view that the view taken by the two-
Judge Bench of this Court in Dena Bank is correct in law and we

affirm the same.”

41. In the wake of the aforementioned, we are convinced that the present

petitions deserved to be admitted. Ordered Accordingly.

42. Inthe wake, moratorium as provided under Section 14 of IBC, 2016
is declared qua the CD. As a necessary consequence of the moratorium in
terms of Section 14(1) (a), (b), (c) & (d), the following prohibitions are imposed,

which must be followed by all and sundry:

“(a) The institution of suits or continuation of pending suits or

proceedings against the Respondent including execution of any
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judgment, decree or order in any court of law, tribunal, arbitration

panel or other authority;

(b) Transferring, encumbering, alienating or disposing of by the
Respondent any of its assets or any legal right or beneficial interest

therein;

(c) Any action to foreclose, recover or enforce any security interest
created by the Respondent in respect of its property including any
action under the Securitization and Reconstruction of Financial

Assets and Enforcement of Security Interest Act, 2002;

(d) The recovery of any property by an owner or lessor, where such

property is occupied by or in the possession of the Respondent.”

43. Ms. Mamta Binani, having Registration No. IBBI/IPA-002/IP-

NO0086/2017-18/10227 (E-mail id: mamtabinani@gmail.com), whose name

is proposed for being appointed as IRP in C.P.(IB) - 32/ND/2026 by way of an
IA filed by the Applicant/FC is appointed as IRP, qua the Corporate Debtors
in all the applications/petitions subject to the condition that no disciplinary
proceeding is pending against her and disclosures as required under IBBI
Regulations, 2016 are made by her within a period of one week from the date
of uploading of order on DMS. It is further ordered that:

“Shall take charge of the CIRP of the Corporate Debtors with
immediate effect and would take steps as mandated under the IBC
specifically under Section 15, 17, 18, 20 and 21 of IBC, 2016 read
with extend provisions of IBBI (Insolvency Resolution of Corporate

Persons) Regulations, 2016.”
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44. The IRP would initially conduct separate CIRP in respect of all the four
Corporate Debtors. However, subsequently, after constitution of CoCs, the
CoCs would be entitle to take a decision regarding group CIRP qua all the four

Corporate Debtors.

45. The Petitioner is directed to deposit Rs. 5,00,000/- only with the IRP to
meet the immediate expenses. The amount, however, will be subject to
adjustment by the Committee of Creditors as accounted for by Interim

Resolution Professional and shall be paid back to the Financial Creditor.

46. A copy of this Order shall immediately be communicated by the
Registry/Court Officer of this Tribunal to the Petitioner /Financial Creditor,

the Respondent/Corporate Debtor and the IRP mentioned above.

47. In addition, a copy of this Order shall also be forwarded by the

Registry/Court Officer of this Tribunal to the IBBI for their records.

Sd/- sd/-
(REENA SINHA PURI) (ASHOK KUMAR BHARDWAJ)
MEMBER (T) MEMBER (J)
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