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(THROUGH VIDEO CONFERENCING)

[PER: SHRIKANT M. DESHPANDE, MEMBER (A)]

The captioned appeal is filed by the appellants/allottees

challenging the order dated 25,05.2026 passed by the learned

Member-I, Maharashtra Real Estate Regulatory Authority (for

short "the Authority") in the complaint No.CC12502723, filed

by the appellants herein/allottees. By the said order, the

complaint is paftly allowed.

The operative part of the order is reproduced below:

"a. The present complaint is part/y allowed.

b. The c/aim of compensatlon sought by the said
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complainant stands rEected in view of the obseruations

made in the aforesaid para no. 22.

c. The respondent promoter is directed to pay interest

for the delayed possession to the complainant from

15-06-2019, for every month ti// the date of offer of
possession with OC on the actual amount paid by the

complainant towards the consideration of the said flat at

the rate of Marginal Cost Lending Rate (MCLR) of SBI

p/us 2o/o as prescribed under the provisions of section 18

of the RERA and the Ru/es made thereunder.

d. Need/ess to state here that the actual amount as

provided under section 18 of the RERA means the

amount paid by the complainant towards the

consideration of the said f/at only, excluding the stamp

duU registration charges and taxes etc. paid to the

government.

e. However, in view of the mitigating circumstances

beyond the control of the respondent promoter and a/so

to ensure that the said prolect is not jeopardDed due to

the outf/ow of finances and is completed keeping in mind

the interest of the other buyers of the said prolect at

/arge, it is directed that the amounts of interest shall be

paid by the respondent promoter to the complainant

after obtaining the occupancy ceftrficate. A/so, the

respondent promoter at the time of possession of the

f/ats to the complainant, may set off the outstanding

dues with the interest amount payable by it to the
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complainant and the ba/ance amount if any, by either

party be paid at the time of possesslon.

f. With regard to the payment of lnterest to the

complainant, the MahaRERA further directs that the

respondent promoter is entitled to claim the benefit of
"moratorium period" as mentioned in the Notifrcations /
Orders nos. 13 and 14 dated 2nd April, 202q fith May,

2020 and 6th August, 2021 issued by the MahaRERA and

the Notification/Order which may be lssued in this regard

from time to time.

g. However, in the interest of equity, the MahaRERA

further directs that if the approximate amount of interest

payab/e by the respondent promoter to the said

complainant (as per the directions issued in para (c)

above) exceeds the outstanding dues payable by the

comp/ainant (as on date of this order), then the

respondent shall not raise any further demand towards

such outstanding dues from the comp/ainant. The

respondent shall set off the said interest amount against

the outstanding dues forthwith, in order to avoid any

further proceedings. "
Aggrieved by the impugned order the appellants in the

captioned appeal have sought the following relief:

"a. Allow the present Appeal,

b. Quash and set aside the impugned order to the extent

challenged hereln;
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c. Dec/are that exclusion of the COVID period after an

already accrued default is illegal, arbitrary end contrary

to Sectiort 18 of the RERA Act.

d. Hold and declare that the Respondent s not entitled

to benefit oi'COVID-I9 moratorium and/or force majeure

for the period sub.sequent to 15/12/2018;

e, Hold and declare that the delay commenced from

15/12/2018;

f. Direct the Respondent to pay interest under Section

i8 frorn 15/t2/2018 till actual handing over of lawful

possesslon with Occupation Certrficate along with arrears

accrued til/ date;

g. Direct imnediate and continuing monthly payment of
interest without deferirtg the same till Occupation

Certrficate;

/t. ,Award compensation claimect by the Appe/lants

towards rent, hardship, mental agony and prolonged

de/ay,'

i, Ho/d that automatic extension under lvlOFA cannot

override or dilute the statutory pnttection granted to

al/ottees under Section 1B of the RERA Act."

_i. Direct payment of all consequentia/ and incidenta/

amount payable unCer' /aw;

k. Awaro costs of the present proceedings;

/. Grant srtch other and iurther reiiefs as this Hon'ble

Tribunai ,Jeems frt in the facts and circumstances cf the

present cese.

h,fl,;,4 PaEe 4113



4

M.A.935-26 in Appeal 4T0600894-26

The appellants have filed the Misc. Application No.935 of 2026

for the interim reliefs seekiilg, inter-a/ia, the follorruing reliefs:

"a. Dtrcct rhe ResponCent, pending hearing arrd finai

disposa/ of the Appeal, to pay and continue to pay interest

under 5'ection 1B of the RE&4 Act from 15.12.2018

onvvaros on the amounts paid by the Applicantq withcut

prejudlce ro the rlghts and contentions of the parties;

b. Direct the Respondent to deposit before ths Hon'ble

Tiibunal the accrued amount of intercst from 15.12.2018

ti// ,*ate, or such amount as thts Hon'b/e Trifiunal deems

fit anC proper;

c. Grant such ol'her and further interim reliefs as thls

Httn'b/e Tribunai may deem fit in the interest ofjustice.'

The learned /rdriocate for the appellants/ailottees subrnitted

that the 0ooking of the flat was done on 08. L0.20i4 ancj the

agreement for saie was executed on 17.02.2016. As per the

agreement for sale, the due date of possessicn oi the flat is

15.12.201.8. The said flat was purchased by the

appella nts/ailottees for total consideration of Rs.2,59,00,000/-,

out of ulhich substantial amount of Rs.1,87,07,5701- has been

paid towards the consideration amount. The appeliants have

arrailed ioan facilities and have been paying EMI's oi'r the loarr

amount. The appeilants admittedly have not put in possession

and the promoter has not obtained occupation certificate till

date. The appeliants therefore at one hand paying the EMI's

and also rental accommodaticn causing severe financial

hardship to the appellants. Having paid substantial

consideration ar:rount for the sr,bject flat and have continuously
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borne housing ioan Elvll's and rental expenses and other

financial burdens on account of the promoter's prolonged delay

in handing over of possession, the learned Advocate submitted

that the Authority in the innpugned order has deferred the

payment of intei-est tiii obtaining the occupation certificate

thereby causing contii'ruing prejudice and hardship to the

aliottees,

The learned Advocate further submitted that Section 18 of the

Real Estate (Regulation and Development) Act, 2015 (for short

the 'RERA Act, 2Ot6') contemplates payment of interest for

every month of delay till actua! handing over of lawful

possession and that denial of current payment during the

pendency of the aopeal would cause irreparable financial loss to

the appiicants. 'l-herefore, the balance of convenience lies in

favour of the appellants/applicants. No prejudice would be

caused to the promoter, if the promoter is directed to pay and

continue to pay interest during the pendency of the appeal,

whereas the applicants are i-ecurring financial loss every month.

The learned Advocate further submitted that the Authorit'7 has

also wrongfully granted benefit of Covid-19 parrdemic

moratorium periotJ, even though the due date of possession was

much pribr to Cor,id-19 pandemic.

With these subrnissic)ns, the learned Advocate for the applicant

prayed to allow the application.

The promoter/respondent opposed the application by filing

reply. The learned Advocate for promoter submitted that the

said agreement for saie dateC 17.02.20L6 executed between

the parties is governed as per tlte provlsions of Section 8 of the
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Maharashtra Ownership Flats Act, 1963 (for short'the MOFA)

as mentioned in paragraph 14(b) of the agreement for sale. As

per Section B of the MOFA, the appellants are entitled for the

refund of the amount paid with interest for failure to give

possession within specified time or further time. Accordingly,

the promoter offered the appellants to take refund of the

amount with interest as per the said provision. The learned

Advocate submitted that Clause-14 of the said agreement for

sale by mutual consent it was agreed that if any dispute arises

will be referred to the competent authority, who is the present

Arbitrator. Further, till the amount of interest is refunded by the

promoter to the appellants, the appellants will have a charge on

the said flat.

10. The learned Advocate submitted that the possession of the flat

could not be delivered to the appellants/allottees due to the

reasons which are beyond the control of the promoter on

account of various reasons as elaborated in the reply.

11. We have heard the learned Advocate for the parties. We have

given due consideration to the averments made in the

application and reply filed by the promoter and available record

before us.

12. It is pertinent that the appeal is filed by the allottees,

Admittedly, the respondent/promoter has not challenged the

impugned order, meaning thereby the promoter accepted the

said impugned order. Therefore, the arguments advanced by

the promoter that the project was delayed on account of the

factors beyond the control of the promoter, there exists

arbitration clause in the agreement for sale, etc. are not relevant

\r,fln;n
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since these issues have not considered by the Authority while

passing the order. As the promoter has not challenged the said

order, the said contentions are irrelevant for the purpose of

adjudication of the interim reliefs.

13. It is also pertinent that though the agreement for sale is

registered in MOFA regime, the said agreement for sale is

enforceable under the provisions of RERA Act, 2016, the project

being registered under the provisions of RERA as an ongoing

project. Further, mere inclusion of clause of arbitration in the

agreement for sale does not oust the jurisdiction of RERA. This

position is held by the Hon'ble Bombay High Couft in the case

of M/S Rashml Rea/ty Builders Pvt. Ltd. v/s. Mr. Rahu/

Ralendrakumar Pagariya & Ors [Second Appea/ No.434 of 2023

with Interim App/ication (sQ No, 16005 of 2023 decided on 25h

October, 2024 by the Honble Bombay High CourtJ. The Hon'ble

Bombay High Court in M/s. Rashmi Rea/ty (supra) in paragraph

3, framed substantial question of law which reads as under:

"Whether the jurisdiction of Real Estate Regulatory
Authority established under Section 20 of the Real Estate
Regulation and Development Act, 2016 is ousteQ if the
agreement between the promoter and the allottee
conta ins arbitration c/a use ?"

The Hon'ble Bombay High Court, while answering the said

substantial question of law in paragraph 63 held as under by

reaching following conclusions:

" (i) The dispute between the individual allottee and the
promoter or the dispute between the Association of the
Allottees and the Promoter covered under Real Estate
Regulation and Development Act, 2016 is non-arbitra/ in
nature.

[t1-5\,Y, a
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(ii) The jurisdiction of Rea/ Estate Regulatory Authority
estab/ished under Section 20 of the Rea/ Estate
Regu/ation and Development Act, 2016 is not ousted,
even if the agreement between the promoter and the
a/lottee contalns arbitration clause'i

In the light of authoritative pronouncement by the Hon'ble

Bombay High Court in case of M/s. Rashmi Realty (supra) the

jurisdiction of Real Estate Regulatory Authority established

under Section 20 of the Real Estate Regulation and

Development Act, 2016 is not ousted even if the agreement

between the promoter and the allottee contains arbitration

clause.

14. A very limited point in the interim relief application is that the

Authority in the impugned order has deferred the payment of

interest and promoter is directed to pay interest only after

obtaining of the occupation certification. Admittedly, the

promoter has not obtained occupation ceftificate till date. It is

pertinent that the said flat was booked in the year 20L4. The

agreement for sale was executed on 17.02.20L6 and the due

date of possession was L5.L2.2018. In spite of passing of six

years of the said possession date the promoter has failed to

obtain the occupation ceftificate. It is also pertinent that the

appellants/allottees have made substantial payment of

Rs.1,87,07,5701- out of total consideration of Rs.2,59,00,000/-.

For purchase of the said flat the allottees have availed loan

facilities and they have been paying EMI's for the said loan,

apart from bearing the rend for rental accommodation. We are

of the considered view that the said situation has created a huge

financial hardship to the appellants.

hr,i,\,r
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15. It is pertinent that the impugned order has been passed under

Section 18 of the RERA Ad, 20L6. The said provision is

reproduced below:

" 18. (1) If the promoter fails to complete or is unable to

give possession of an apartment, plot or building,

(a) in accordance with the terms of the agreement for sale

or, as the case may be, duly completed by the date

specified therein; or

(b) due to discontinuance of his business as a deve/oper

on account of suspension or revocation of the registration

under this Act or for any other reason, he sha// be liable

on demand to the allottees, in case the allottee wishes to

withdraw from the prqecl without prqudice to any other

remedy avai/ab/q to return the amount received by him in

respect of that apartment, ploC building, as the case may

be, with interest at such rate as may be prescribed in this

beha/f including compensation in the manner as provided

under ths Act:

Provided that where an allottee does not intend to

withdraw from the project, he shal/ be paid, by the

promoter, interest for every month of delay, till the

handing over of the possession, at such rate as may be

prescribed."

16. The said provision is very clear that if the promoter fails to hand

over possession by the due date, the promoter shall pay

interest for every month of delay till the handing over of

the possession. It therefore, implies that the promoter is

obligated to pay interest amount every month and payment of

Itf.,ri',g
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such amount cannot be deferred to any future date. The said

provision does not permit the same.

While explaining the scope of Section 18 of RERA, the Hon'ble

Supreme Court in M/s. Newtech Promoter and Developers

Pvt. Ltd. V/s. State of Uttar Pradesh 12021 SCC Online

L044) dated 11 November,2021 held thaU

"Para 25. The unqualified right of the allottee to seek refund

referred under Section 1B(1)(a) and Section 19(4) of the Act

is not dependent on any contingencies or stipulations

thereof, It appears that the /egislature has consciously

provlded this right of refund on demand as an unconditiona/

abso/ute right to the al/ottee, if the promoter fails to give

possession of the apartment, p/ot or building within the time

stipulated under the terms of the agreement regard/ess of
unforeseen events or stay orders of the Court/Tribuna/,

which is in either way not affributable to the a/loffee/home

buyer, the promoter is under an ob/igation to refund the

amount on demand with interest at the rate prescribed by

the State Government rnc/uding compensation in the manner

provided under the Act wrth the proviso that if the al/ottee

does not wish to withdraw from the prolec| he sha// be

entit/ed for interest for the period of delay till handing over

possession at the rate prescribed.

The Hon'ble Supreme Court in the said judgment has held that

Section 18 of the RERA Act, confers an unqualified right upon

the allottees to get interest in case of delay in handing over of

possession for every month's delay. The Hon'ble Supreme Court

has further observed that the said right is not contingent upon

any contingencies including the mitigating factors faced by the

promoter or obtaining of occupation certificate. Therefore,

18.
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entitlement of interest under section 18 of RERA is unconditional

and absolute right of the allottees. Therefore, the directions in

the impugned order to defer the said payment of interest to a

future date, which is uncertain and dependent and contingent

upon the promoter on obtaining occupation certificate is not

sustainable in law.

19. Further, the Authority has also given the undue benefit of

moratorium period on account of Covid-19 pandemic. The due

date of possession is in the year 2018, which is much prior to

the said Covid-19 pandemic and therefore the promoter is not

entitled to the benefit of moratorium period. Therefore, the said

direction of the Authority is also not sustainable in law.

20. We are of the view that the balance of convenience is entirely

in favour of the appellants/allottees and therefore the

application deserves to be allowed.

27. Accordingly, we proceed to pass the following order.

ORDER

1. The Misc. Application No.935 of 2026 (Stay) is partly allowed

with following directions:

a) The promoter is directed to pay interest on the

consideration amount of Rs. t,87,07,5701- (Rupees One

Crore Eighty-Seven Lakhs Seven Thousand Five Hundred

Seventy Only) paid by the appellants/allottees at the rate

of SBI's highest marginal cost lending rate (MCLR) plus 2o/o

with effect from 15.12.20L8, as per the impugned order,

till the date of this order within 30 days of this order,

b) The promoter thereafter shall continue to pay to

appellant/allottees interest amount on the consideration

lrrfr,.,r,-1
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amount paid by the appellants/allottees for every month at

the rate of SBI's highest marginal cost lending rate (MCLR)

plus 2o/o.

2. Parties shall bear their own costs.

3. Misc. Application is disposed of in above terms.

4. Copy of this Order be communicated to the Authority and the

respective parties as per Section 44(4) of RERA Act, 2016.

It,r6\x,;a
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(SHRTKANT M. DESHPANDE)

D.B. Mulla

(s.s. sHrNDE, J.)
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